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Friends of the Earth US submits these commentset&ecurities and Exchange Commission on
its proposed rule: The Enhancement and Standaiatizat Climate-Related Disclosures for
Investors:

Friends of the Earth US (FoE) is a 501(c)(3) noofiporganization with offices in Berkeley,
California and Washington, D.C., where it is heattpred, and staff located across the country.
FoE is a membership organization consisting of ntleae 4.5 million members and activists in
all 50 states and the District of Columbia. Fo& imember of Friends of the Earth-International,
which is a network of grassroots groups in 74 coestvorldwide. Our mission is to protect our
natural environment, including air, water, and laiodcreate a healthier and more just world. We
utilize public education, advocacy, legislative aabininistrative processes, litigation, and open
access to government processes and records tovachieorganizational goals.

For years, FOE has advocated for actions by fedieaicial regulators to protect the
environment and communities. FOE has a dedicateddfuic Policy team that works to redirect
tax policies and public spending to make pollupeyg for the costs of their pollution, and to
drive the transition to a cleaner, low-carbon ecopoAt home and abroad, we advocate for
policies that minimize environmental and socialnhand fund a brighter future. In the United
States, we work to strengthen regulations to eragrisustainability in financial markets and
advocate against trade policies that allow comatueun roughshod over the environment and
human rights. We also work with allies around thegld/to alter lending practices at financial
institutions such as the World Bank, the U.S. Exbmiport Bank and Wall Street banks that
fund polluting activities and harm communities e tJS and abroad.

FoE commends SEC's efforts to enhance and stazéactimate-related disclosures. FOE
appreciates SEC'’s inclusion of reporting for ndiyd®cope 1 and 2 emissions, but also Scope 3
emissions. We also laud the Commission’s treatrakatfsets and accounting mechanisms.

! Friends of the Earth submits these comments wiititgde for the preparation assistance providethby
following Certified Legal Interns in the Universibf Pittsburgh School of Law Securities Arbitratiand
Environmental Law Clinics: Boutros Imad, Connordyil Joshua Shearer, Jacqueline Stalnaker, EmilinRoand
Alexandra Patterson.



While FoE does support SEC’s efforts to mandateate-related disclosures, as further detailed
below, we urge the Commission to strengthen tred fine by:
* Mandating disclosure of Scope 3 emissions foraaié registrants, and removing the
ability of companies to self-determine materiabfitheir Scope 3 emissions.
* Requiring disclosure of the impacts of industrigenhouse-gas-intensive activities on
Indigenous populations and frontline communities.
* Limiting the proposed safe harbor for liability.

l. The SEC Holds Ample Authority to Promulgate this Rue, and to Issue Stronger
Requirements.

The Securities and Exchange Commission (SEC) isteglebroad powers under the Securities
Act of 1933 and the Exchange Act of 1934 that usclanes its ability to promulgate the rule as
proposed, but also to include stronger requiremandiscussed herein. Existing authority allows
SEC to impose strict filing procedures on issuérsegurities as long as it is deemed to be in the
public interest. There is no doubt that the curfeatle red” climate moment — and the financial
sector’s contribution to climate change — is verycmin the public interest. The Commission
has the jurisdiction to create, amend, and repges$ rand regulations as needed to carry out the
provisions of the Securities Act, including ruleslaegulations governing registration
statements and prospectuses for various classexofities and issuefS’The Commission has

the power to impose regulations requiring eacheissfian asset-backed securities to provide
information on the assets supporting that secadiigguers filing registration statements and
prospectus with the Commission could be askeddiad® any further information and submit
additional documents that the Commission, throwdgsror regulations, deems necessary or
appropriate in the public interest or for invegtostection* Any prospectus shall contain such
other information as the Commission may by rulegegulations require as being necessary or
appropriate in the public interest or for the petiten of investors.

In limited circumstances, the Commission may coodélly or unconditionally exempt any
person, security, or transaction, or any clasdasses of persons, securities, or transactions,
from any provision or provisions of the rule or uégion, but only where such exemption is
necessary or appropriate in the public interest,iawonsistent with the protection of investdrs.
Thus, the SEC would have authority to include atéohsafe harbor for liability from Scope 3
emissions reporting.

Similarly to the Exchange Act, the Securities Aabfers broad powers on the Commission and
the Board of Governors of the Federal Reserve Bystadefine technical, trade, accounting, and
other related terms by rules and regulatibRsiblic interest and the protection of investors
empower the Commission to expand the scope ofeffistration information to be provided by

215 U.S.C. § 77s(a).
315 U.S.C. 877g(c)(1).
415 U.S.C. 877g(a)(1).
515 U.S.C. §77j(c).
615 U.S.C. § 77z-3.
715 U.S.C. § 78c (b)



the issuer§. The Commission can and does frequently ask foitiaddl information and
documents necessary to keep the information ofsuer as current as possible.

Therefore, the Commission has ample authority tonplgate rules and regulations as may be
necessary or appropriate to carry out the respiitis and functions assigned by the Exchange
Act, and may classify persons, securities, tranzast statements, applications, and requisitions
for such purpose®.The Exchange Act mirrors the provisions of theusities Act regarding
exemptions granted to persons, securities, oracimns!

I. Disclosure of Scope 3 Emissions Should be Mandatofgr All Large Registrants.

It is of paramount importance that SEC requireldsae of Scope 3 emissions for large
registrants, as this is where the bulk of certadustry emissions can occur. The purpose of the
proposed rules is to provide investors with “cotesi comparable, and reliable—and therefore
decision-useful-information” so that they can méakérmed judgments about the impact of
climate-related risks on current and potential stieents.?2 For the proposed rules to achieve
their purpose, disclosing Scope 3 emissions mustdredatory for all large registrants and the
ability to self-determine materiality should be arad.

Scope 3 emissions are “all indirect GHG [greenha@asg emissions not otherwise included in a
registrant’s Scope 2 missions, which occur in thstieam and downstream activities of a
registrant’s value chaint® The proposed rule describes upstream emissiofesrassions
attributable to goods and services that the regist@cquires, the transportation of goods, and
employee business travel and commutitfgDownstream emissions are described as including
“the use of the registrant’s products, transpatabf products, end of life treatment of sold
products, and investments made by the registfams defined by the United States
Environmental Protection Agency (EPA), Scope 3 siaiss “are the result of activities from
assets not owned or controlled by the reportinguoiation, but that the organization indirectly
impacts in its value chairt® Also referred to as “value chain emissions,” Sc®@enissions

often represent the majority of an organizatiorverall GHG emissions. Though all activities
within an organization’s value chain are not unitherorganization’s direct control, the
organization may influence its suppliers or selgaich vendor with which to contract based on
their practices regarding emissidrisndeed, regulatory expectations that businesses mu
account for the emissions throughout their suppbirts may be essential to de-risking supply
chains and fostering a stable investment envirommen

815 U.S.C. § 78I (b)(1)

915 U.S.C. § 78m

1015 U.S.C. § 78w(a)(1)

1115U.S.C. § 78mm (a)(1)

2 The Enhancement and Standardization of ClimateiBeéIDisclosures for Investors, 33-11042, 87 Fed,. R
21334, 7 (proposed Mar. 21, 2022) [hereinafter $EGposed Rule].

131d. at 156.

1d. at 157.

5d.

16 Scope 3 Inventory GuidandePA, https://www.epa.gov/climateleadership/scope-3-itegnaguidancelast
visited Apr. 25, 2022).

7d.




Currently, the proposed rules require registramtisclose their Scope 1 and 2 emissions,
however registrants are only required to disclosap8 3 emissions for the fiscal year if they are
material® or if the registrant had already set a GHG emissieduction target or goal that
includes its Scope 3 emissions. The commissiordbhsed materiality as whether there is a
“substantial likelihood that a reasonable investould consider it important when determining
whether to buy or sell securities or how to vofe.”

FoE proposes the same amendments to Scope 3 ngpastprovided in the comment letter from
Public Citizen and other organizations, which FOIBgd. As it stands, this requirement for
Scope 3 emissions does not go far enough and éamthantial to overlook a significant portion
of emissions from certain industries. Dependinghansize, industry sector, and specific assets
owned and controlled by the registrant, Scope 3gioms may constitute the majority of
emissions for a company subject to SEC’s proposked Allowing registrants to self-determine
whether Scope 3 emissions are material will leaghiderreporting and undisclosed risk. The
ability to self-determine should be removed. Wkt believes that disclosure of Scope 3
emissions is material for most companies, we ane@med that some companies will attempt to
skirt this requirement by arguing that their Sc8pamissions are not material. Moreover, SEC
should require disclosure of Scope 3 emissionalfdarge registrants, regardless of whether or
not the reporting entity deems them to be matefalt many industries, Scope 3 emissions
make up a majority of their emissioffd=or example, Scope 3 emissions make up around 88%
of the total GHG emissions from the oil and gasa@eé and around 75-90% of the total GHG
emissions from major food and beverage compadisthout clear parameters requiring
disclosure of emissions by large companies, tatilistry emissions could be drastically
underreported. Therefore, Scope 3 emissions musidnelatory for all large registrants. Below,
we provide further detail on the specific typesnafustries where mandatory Scope 3 emissions
disclosure for large registrants matters most.

a. Emissions from the agricultural industry and agro-emmodities are predominantly
Scope 3 emissions and their disclosure should be nuated by SEC.

Scope 3 emissions disclosure requirements musnkeessary component of food and
agricultural companies’ climate-related financiealbsures to SEC. Food systems make up one

18 While FoOE does not concede that the determinatfonateriality is discretionary, we are concerrieat tertain
industries with high Scope 3 emissions may takeathge of the lack of clarity surrounding matetyato claim
that their Scope 3 emissions are not material. 9fetthat the SEC makes it clear that the deterioimaf
materiality should not be interpreted as discretign

19 SEC Proposed Rulsupranote 12, at 68.

20 Brendan BakerScope 3 Carbon Emissions: Seeing the Full PigtMi8CI (Sep. 17, 2020)
https://www.msci.com/www/blog-posts/scope-3-carleonissions-seeing/02092372761

21 Amena SaiyidQil, Gas Companies Under Pressure to Manage Scagmi8sions to Reach Net-Zero Goals:
Analysts CLEAN ENERGY NEWS (June 22, 20210 ttps://cleanenergynews.ihsmarkit.com/researchyaisabil-gas-
companies-under-pressure-to-manage-scope-3-ensssiam|

22 Top US Food and Beverage Companies Scope 3 EmssBisclosure and ReductiqrSERES
https://engagethechain.org/top-us-food-and-bevecagganies-scope-3-emissions-disclosure-and-reshs(iast
visited May 4, 2022).




third of global human-created GHG emissions, thritg of which fall under Scope Z.In

fact, 90-95% of a food manufacturer’'s emissionkuatier Scope 3* This includes GHG
emissions from processes like land-use changesu#gral production, packaging, and waste
managemert: Moreover, the increasing population and demandidfod means that these
emissions are on a trajectory to increase absgnifisent changes in policy. According to the
UN, 16.5 billion tonnes of GHGs were emitted frofolzal agri-food systems in 2019, and of
this, 7.2 billion tonnes came from within the fagate, 3.5 billion came from land use change,
and 5.8 billion came from supply-chain proces$&hese industries are largely failing to
disclose their full emissiorfé.In fact, only 16 out of the top 50 food and begeraompanies
reported their full Scope 3 emissions in 263 Further, only 9 out of the top 50 food and
beverage companies have adopted targets to refaeic&stope 3 emissioRs.

The Scope 3 emissions in the food and agriculnatastries are embedded in the production of
agricultural commodities from supply chains of nmmajompanies that source, manufacture,
distribute, and sell agricultural produéfDifferent areas of these supply chains may remain
outside the control of registered organizationsthese organizations should account for the
emissions created across their value chain byaisxy Scope 3 emissions. It is essential that
these industries disclose GHG emissions acrossséhgre value chain to achieve emissions
reductions in alignment with the broader goalshef 8EC rulemaking.

b. Fossil fuel and energy sector organizations contrilte high levels of Scope 3
emissions, which should be subject to mandatory diksure.

Like the food and agricultural sectors, more priggie requirements should be implemented
requiring fossil fuel and energy organizations isckbse the entirety of their Scope 3 emissions.
In fact, Scope 3 emissions up and down the valaencccount for approximately 88% of total
emissions in the oil & gas sectdrScope 3 emissions from these industries stem Valoe

chain activities, which include emissions from fb&gel products the company purchases as
inputs or sells to consumers. For example, sigmficScope 3 emissions result from the
production of oil used to produce transportatiogisuand gas and coal for power plants, or
emissions released from the use of these prodticts.

23 Food Systems Account for More than One Third ob&@lGreenhouse Gas EmissigfAO (Mar. 9, 2021)
https://www.fao.org/news/story/en/item/1379373/iebd

2Dean BestThe challenges facing food manufacturers on Scogmi8sionsdusT-Foop.com (Feb. 11, 2022),
https://www.just-food.com/features/the-challengasiig-food-manufacturers-on-scope-3-emissions/

25FAQ, supranote 23.

26 New FAO analysis reveals carbon footprint of agied supply chainUN (Nov. 8, 2021),
https://news.un.org/en/story/2021/11/1105172

27 CERES supranote 22.

2 1d.

21d.

30 Food Emissions 50CERES https://www.ceres.org/climate/ambition2030/food#atbite-initiative(last visited
Apr. 25, 2022).

3lAlexandra ThorntonyWhy Companies Should Be Required to Disclose Bugipe 3 EmissionAM. PROGRESS
(Dec. 13, 2021)attps://www.americanprogress.org/article/why-comesishould-be-required-to-disclose-their-
scope-3-emissions/

32| isa Grice Estimating petroleum industry value chain (Scopgr@gnhouse gas emissioiBIECA, 2016 at 10,
https://www.api.org/~/media/Files/EHS/climate-chaffrope-3-emissions-reporting-guidance-2016.pdf




c. Registrants should be required to disclose their fiancing of climate change.

Scope 3 emissions also result from financing bysteants, which can be a significant driver of
climate change. U.S. banks and financial institigiactively finance companies involved in
fossil fuel infrastructure, land conversion, degtegion, and other environmental degradation
through debt and equity financing, and insurancaking billions of dollars in interest,
dividends, and fees in the procéd&or example, deforestation and degradation otimtatural
landscapes is a significant contributor to climatange globally, and is largely caused by
companies that produce, trade, or use soft commedike soy, beef, and palm oil which are
mass produced using forest-destructive methodssRagts such as large banks and financial
institutions that finance companies that contriiot&and conversion and deforestation expose
their shareholders to climate risk. Further, magnoacommodity companies acquire
commodities from third and fourth hand parties thaly do not control. The majority of these
upstream emissions (stemming from deforestatidarat degradation) are Scope 3, and
therefore may be unaccounted for under the propagedAs part of the climate-related risk
reporting framework, large registrants that proviidancing for companies that acquire
commodities from third and fourth hand parties nrasbgnize and report the significant risks
associated with their direct and indirect contribto deforestation and land degradation
through their financing portfolios.

. Strong Emissions Metrics and Reporting are Key to Elly Understanding and
Capturing Climate Risks.

a. The rule is correct to require reporting of absolue and intensity emissions.

FoE is highly supportive of the proposed rule’suiegment of GHG emissions metrics in both
absolute and intensity terms for emissions reportiiibsolute emissions measure the absolute
guantity of GHG emissions released to the atmogpbyg® registrant. Intensity emissions
measure the level of GHG emissions per unit of egoa activity or output.

Mandatory reporting on absolute emissions is esdantunderstand and disclose aggregate
emissions that can otherwise be camouflaged whigneomssions intensity is reported. While
emissions intensity is a useful metric for underdiag and comparing the efficiency of sources
of emissions, absolute emissions are necessagnttarstanding and capturing the full picture of
climate risk. Climate related risk is ultimatelypg@mdent on absolute emissions, as the climate
only cares about absolute GHG emissions.

b. The rule should mandate disclosure of both absolut8cope 3 emissions and the
intensity of those emissions for large companies the food and agriculture sector.

Food and agriculture corporations have a historgndy reporting on emissions intensity metrics
while ignoring the more important metric of abselemissions. As such, FoE strongly urges

33 Deforestation Dividendsiow global banks profit from rainforest destructiand human rights abuseGLOBAL
WITNESS (Oct 21, 2021)https://www.globalwitness.org/en/campaigns/forefstiirestation-dividends/
34 SEC Proposed Rulsypranote 12, at 45.




SEC to include in its final rule a requirement lilmge companies to report on Scope 3 emissions
including both absolute and intensity metrics.

According to the EPA’s most recent draft inventofyGHG emissions through 2020, emissions
from the food and agricultural sectors have comthto grow while emissions from other sectors
are on the declin€. These increases have happened even while manyafabdgriculture
industries have been able to reduce emissionssityefror example, in the dairy sector, despite
a pledge made by the Obama Administration andrg dadustry group in 2009 to reduce
emissions by 25 percent by 2020, absolute methaiss®ns from dairy have risen by more
than 15 percent, in part due to increases in hees.sFor investors to get a clear picture of the
GHG footprint of these industries and prevent gneeshing, it is crucial that SEC include the
requirement for large companies in the food anétaljure sector to fully disclose Scope 3
emissions in both absolute intensity terms.

c. The rule should mandate disclosure of both absolut8cope 3 emissions and the
intensity of those emissions for large companies the fossil fuel and energy sectors.

Some fossil fuel and energy organizations haveestancluding Scope 3 emissions in their
GHG accounting disclosures and setting targetsefucing carbon intensity of their produéds.
However, this strategy is a half-measure at bestuse it does not include disclosureabs$olute
emissions, allowing absolute emissions to contilimebing3’ SEC should require large
companies in the fossil fuel and energy sectodigdose the entire breadth of their Scope 3
emissions — including in both absolute and intgrsitms — and to establish a Scope 3 inventory
across their value chains.

There are available resources to aid fossil fughoizations in understanding the materiality and
impacts of their entire value chains. The Greenédbias Protocol, a multi-stakeholder
partnership convened by the World Resources Itst{iyRI) and the World Business Council
for Sustainable Development (WBCSD), developeddbmorate Value Chain (Scope 3)
Accounting and Reporting Standg@D11) and the associat&édchnical Guidance for
Calculating Scope 3 Emissio(®013)38 The IPIECA/API reportEstimating petroleum industry
value chain (Scope 3) greenhouse gas emissionsvieweof methodologie€016) provides
valuable analyses of the above methods of calonlaséind others used by the fossil fuels sector,
which should be referenced by oil & gas organizetim evaluating their Scope 3 emissiéhs.

35 Inventory of U.S. Greenhouse Gas Emissions and, 3, https://www.epa.gov/ghgemissions/inventory-us-
greenhouse-gas-emissions-and-sitast visited May 4, 2022).

36Shell, Total, and Equinor have started discloshrrtScope 3 emissions, but only intensity; Emibnfecorvo,
Big Qil is finally talking about scope 3 emissip@RIST (Feb. 12, 2020https://grist.org/energy/big-oil-is-finally-
talking-about-the-elephant-in-the-room-the-emissiootprint-of-its-products/

37d.

38 Grice, supra note 3t 6.

39d.




Currently, there exist several standards for S&@emissions reporting in the fossil fuels energy
sector, but lack of uniformity and transparency eatatistics incomparable and incalculale.
The lack of SEC requirements for disclosure of 8c®gmissions encourages even more abuses
of ineffective net zero commitments, which are adietoo easily gamett.As more fossil fuel
companies, consumer goods manufacturers, and fala®cvices organizations make the
greenwashed pledge to become “net zero,” it is nmoperative than ever that emissions
occurring across entire value chains be disclé$éds already impossible to make a real
difference to climate outcomes through voluntaryzezo pledges and net zero commitments
that lack clear implementation pathways, but wititbhe mandatory inclusion of Scope 3
emissions for large companies in these sectorsyilvbe even farther behind. Mandatory
reporting requirements put in place by SEC wouldb@enough to lend credibility to the net
zero commitments of businesses in emissions inters&ctors, but it would at least grant
investors the assurance that the absolute impamgahizations’ emissions is clearly divulged.
Unless reporting of all Scope 3 emissions — inclgdoth absolute and intensity terms — is
required for all large companies in fossil fuel amebrgy sectors, investors will be left in the dark
as to the status or commitment of an organizat@ratds any climate goals.

d. The rule is correct to disallow deduction of offset in emissions reporting.

FoE strongly supports the SEC’s decision to exchugeuse of purchased or generated offsets in
the required disclosure of GHG emissions. The megdaules require registrants to “disclose
GHG emissions in gross terms, and exclude any fuserohased or generated offsetdOffsets

and net zero emissions pledges are not an effestyeto avoid climate risk, and can even make
things worse.

Carbon offsetting is premised on a false assummi@guivalence, meaning that the offset is
sufficiently reflective of the emissiort$ However, offset strategies such as sequestration a
storage through reforestation, afforestation, oegbconservation is not equivalent because it is
by nature temporary (until the tree is cut dow@med). There are no reliable and uniform
methods of calculating carbon sequestered anddstare reforestation, which would not be
fully realized for many years down the line once tiees are more mature. Further, many
reforestation projects generating millions of ddlan carbon offsets are seriously
mischaracterized to the public by failing to mémegt standard of “additionality” -- that is, taking
credit for reductions that were already happeningere likely to occur in the absence of the
project, regardless of the offset incentive.

40 Dan GardinerNet Zero Standard for Oil and GA$GCC, Sept. 2021 at 4, 9,
https://www.iigcc.org/download/iigcc-net-zero-stand-for-oil-and-
gas/?wpdmd|=4866&refresh=62669c8d95d281650891917

41 See e.gKathleen Ronaynd?G&E pledges net-zero emissions by 2040, will kesipg gas AP NEws (June 8,
2022),https://apnews.com/article/climate-science-calif@tousiness-government-and-politics-
339abdfee6701d3598c7412ee0b6Q1b9

1d. at 7.

43 SEC Proposed Rulsypranote 12, at 159.

44 Mike Childs & Paul de ZylvaA dangerous distraction — the offsetting cBRIENDS OF THEEARTH (Oct. 22,
2021),https://policy.friendsoftheearth.uk/insight/dangesalistraction-offsetting-con

45 Ben Elgin,These Trees are Not What They Se&moMBERG (Dec. 9, 2020),
https://www.bloomberg.com/features/2020-nature-eorency-carbon-offsets-trees/




Carbon offsets are cheaper than carbon mitigatieaseres and can actually delay action to
reduce emissiorf®. These strategies only enhance the problem byakngnto consumers that
businesses are making efforts to reduce their @mnisswhen in reality they are not. Further, the
lack of consistency and uniformity in measuringsefé6 means that they can’'t be measured in a
meaningful way. FOE also supports the proposedptdeisions that require registrants to
disclose the role that carbon offsets or renewabérgy credits (REC) play in the registrant’s
climate-related business strategy if they do ussetd or RECs.

FoE also supports the SEC’s position requiringstegnts to disclose the amount of carbon
reduction represented by REC or offsets if theyehased them in their plan to achieve climate-
related targets or goals, as well as to disclosestiurce of the offsets or RECs, a description and
location of the underlying projects, any registioe®ther authentication of the offsets or RECs,
and the cost of the offsets or RECs. Mandated lddtdisclosure about the nature of a purchased
carbon offset could help to mitigate instancesreegwashing as discussed above. Further, the
extent of this required disclosure can also hekpxmose greenwashing and fraud in cases where
emissions offsets are exaggerated, simultaneowsthpsed from other companies, harmful to
local communities, or fail to perform (such as ases where forest offsets are cut down or
burned in wildfires).

e. The SEC should require registrants to default to fie-cycle assessment (LCA) factors
from the best available peer-reviewed research urds companies have their own
LCA data, in which case they should be required talisclose their methodology for
the LCA study.

FoE acknowledges that it is not feasible for SEElftto establish specific, clear, consistent, and
scientifically rigorous methodologies for disclagiemissions across many diverse industry
sectors, especially as the science around Scopes3iens measurement continues to rapidly
develop. However, there are ways in which SEC ¢far guidance related to the methodology
for Scope 3 emissions disclosure that will enshieenhost thorough and scientifically accurate
emissions estimates. One of these measures iquoeeaegistrants to default to life-cycle
assessment (LCA) factors from the best availabde-peviewed research, unless companies have
their own LCA data specific to the production cdrois used by that company or its suppliers,
in which case the registrant should be requiretigolose the methodology for its LCA study.

An LCA is used to evaluate environmental impactsgblG emissions) of a product or activity
across its full life cycle, from the point wheresttaw materials are acquired, to manufacturing,
to its use, to its final disposdlIf there are significant differences between ti@ALfactors from
the company’s own research and the peer-reviewssdreh, the registrant should be required to
provide an explanation for those differences. Tilshelp ensure transparency and accuracy in
emissions disclosure.

46 Childs & de Zylvasupranote 45.
47 Design for the Environment Life — Cycle Assessme&ié, https://archive.epa.gov/epa/saferchoice/design-
environment-life-cycle-assessments.h(tatt visited May 4, 2022).




f. Emissions sources should be disaggregated and exgged in CQ-e.

The SEC should require Scope 3 emissions to béodest on a disaggregated basis for each type
of GHG that is included in the Commission’s prombdefinition of “greenhouse gasses.” GHGs
include carbon dioxide, methane, nitrous oxide, #fumtinated gases, which respectively make
up approximately 79%, 11%, 7%, and 3% of all GH&3glethane’s comparative impact pound
for pound is 25 times greater than carbon dioxider @ 100-year period, however it has a
shorter lifetime in the atmosphef€Therefore, methane is a short-lived and powelfoate
pollutant that could be reduced in the short-tdvtathane is emitted through activities such as
the production and transport of coal, natural gas, oil; livestock and other agricultural
practices; land use; and the decay of organic wasteinicipal solid waste landfilR®. Many of
these fall under Scope 3 emissions. At the verst)Jeaethane should be disaggregated because
there is a special benefit to understanding a coyipanethane emissions. FOE agrees that
emissions data should also be expressed #e@3 proposed so that emissions can be easily
compared across companies and sectors.

IV.  The SEC Should Require Disclosure of the Current ah Future Climate Impacts
of Oil and Gas Leasing and Prevent Stockpiling of bideveloped Leases.

Fossil fuel extraction on public lands and in pabliaters accounts for nearly a quarter of U.S.
climate emissions! Currently, the industry holds more than 26 millexres of unused, idle
public leases - 14 million acres onshore and 18anikcres offshore - enough to produce oil
and gas for decades without new leash@il and gas companies currently hold the ability t
stockpile these inactive leases for decades, palignimpacting Scope 3 emissions long into the
future if and when development may occur. If or wkigey are developed, these stockpiled
leases would push the world beyond the climatarigppoint by releasing at least a half century
worth of emissions®

The SEC issued a final rule in 2009 called the 8tesi and Exchange Commission
Modernization of Oil and Gas Reporting Rule thatamages fossil fuel companies to stockpile
leases on public lands and waters. The rule madsioas to how the oil and gas industry could
report their undeveloped reserves by broadeningdiiaition of “proved reserves” and
expanding the terms under which companies couldhiésn® The rule was designed to give

48 Overview of Greenhouse GassePA, https://www.epa.gov/ghgemissions/overview-greenbeus
gasest#:~:text=In%20general%2C%20fluorinated%20&62@are, nitrogen%20trifluoride%20(NF@ast visited
May 4, 2022).

2d.

50d.

51 Report,Big Oil's Public Leasing Shell GamERIENDS OF THEEARTH (Mar. 30, 2022)http://foe.org/wp-
content/uploads/2022/03/Clean-Shell-Game-Brief @&#.p

52d.; Press Release, US DOI, FACT SHEET: PresidentrBidé ake Action to Uphold Commitment to Restore
Balance on Public Lands and Waters, Invest in Cleagrgy Future (Feb. 11, 2021)
https://www.doi.gov/pressreleases/fact-sheet-pesgitdiden-take-action-uphold-commitment-restoreaxbed-
public-lands

53 Big Qil's Public Leasing Shell Game, suprate 52.

54 Oil and Gas Companies Gain by Stockpiling Ameri¢a@deral LandCTR. FORAM. PROGRESS6 (Aug. 2018),
https://cdn.americanprogress.org/content/upload§/2®/28124032/082918 FinanciallncentivesOilandGas-
reportl.pdf? ga=2.140332720.2060394123.162759463640997.1627594096
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investors and shareholders insight into the pueglontitural resource reserves of oil and gas
companies that would help them to determine thetdssdings and market worthHowever,

the rule incentivizes the oil and gas industrydousnulate below-market public onshore and
offshore leases. The industry is holding and stitickpthese unused leases to artificially inflate
its net assets and appear more desirable to bsimkssholders, and invest8PsThis practice
locks up public resources and lands for decaddsliitie to no return to taxpayers and maintains
a looming threat of large quantities of greenhaysgemissions further contributing to climate
change’ In fact, if the existing leases were developedidtild generate 46 billion tons of
greenhouse gases and shift an estimated $2.16ntrif climate costs onto societyTo prevent
future stockpiling and associated climate disaS8&C should swiftly undertake revisions to the
2009 Rule to close this perverse incentive and cessary loophole.

This practice also allows the oil and gas indugirinflate its bottom-line from market
overvaluation on public resources that may nevetdweloped, putting investors at risk and
magnifying the boom-bust cycle that is a hallmairkhe oil and gas secté?.If the SEC aims to
boost transparency in publicly traded companiesnfggstors, it must require the oil and gas
industry to disclose the potential GHG emissiongnfthese leases, even if they haven't yet been
emitted, or rectify the 2009 revisions. This wilbav the public to make informed investment
decisions based on climate risk. It will also alltwe value of oil and gas companies to
accurately reflect their climate risk. Continueardbsclosure will only encourage the inflated
valuation of these industries and their assetldaletriment of investors and society.

V. SEC Should Require Standardized Disclosure of Risklanagement Systems for
Climate Change.

As the SEC correctly points out in the proposed,riiere is currently no singular standardized
method in which companies disclose their risk managnt systems for climate charfj&he

SEC is already aware that this lack of standariizdéads to investor frustration when
attempting to obtain and compare climate-relatekisrand their potential impact on a company’s
busines$! Certain industries are especially vulnerable imate risks and should be analyzed
thoroughly when making considerations of the typiedisclosures required, especially when
considering how to guide companies in their repgrof Scope 3 emissions. There are two
industries arguably most pertinent to this disaussagriculture commodities (and their
relationship to forests) and fossil fuels. Energyduction, agriculture, and land use and forestry
are all among the top six primary sources of greas gas emissions in the United Stétes.

55 Big Qil's Shell Gamgsupranote 52, af.

61d. at 2.

571d. at9.

581d. at 3; see alsdrriends of the Eartt§ocial Cost of Carbon from Federal Oil and Gas Depment(May 24,
2022),https://foe.org/wp-content/uploads/2022/05/CostCairbon_FactSheet v5_052422 pdf

591d. at9.

60 SEC Proposed Rulsypranote 12, at 21.

611d. at 22.

52 EPA, Sources of Greenhouse Gas Emissidrast accessed April 20, 2022),
https://www.epa.gov/ghgemissions/sources-greenhgasemissions.
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Moreover, industrial production accounts for nearlguarter of the country’s greenhouse gas
emission$3 As the EPA notes, these greenhouse gas emissmrid ¥ve considered Scope 3
emissions because they “primarily come from burriossil fuels,” a form of downstream u%e.
Because of the great effect these industries havheoclimate and the great risks climate
changes pose to these businesses, proper dischostiteds should be scrupulously analyzed
and regulated to ensure thorough and accuratetmegoo investors and the general public.

Although there is currently no required standardidisclosure of risk management systems for
climate change, as the SEC notes, over recent,ytbarse has been an increase in investor
demand for climate-related informati&hAdditionally, there has been a rise in investor
advocacy over the past decade and a half. For deampact investing a decade ago was
considered an “emerging market”, but as of 202@aict investing had a market presence of
somewhere between an estimated $715 billion aridt$iffion.® Additionally, more companies
are either converting to or emerging as benefipations (defined as “social enterprises. . .
[that] create value for non-shareholding stakehsldguch as their employees, the local
community, and the environment®)In 2007, benefit corporations were a new phenomgeno
but as of today, there are nearly 5,000 B-Corponatin existence, present in over 70
countries?®

In the face of this increase in investor demandc@porate transparency in terms of climate and
social implications, as well as in response to20#0 SEC Guidance, companies have increased
their voluntary disclosuré.International environmental research and consyfinm EY

reports that “[m]ost companies now commonly ackrealgke climate change as a material issue,
either in their annual or sustainability reportsit B majority of highly exposed companies still
lack high-quality climate disclosure&’EY’s analysis found that 54% of the companies ss=@
disclosed climate-related risks in some capacity tihe overall quality of the disclosures
(measured by the Task Force on Climate-relatedn€iabDisclosure, or TCFD rating system)
was scored at only 27 percéhirguably, this shows that while companies may\wara of

climate risks and acknowledge them, they are takisgfficient steps to actually address the
risks and to prevent damage to investors and conti@sifrom coming to fruition. Below, we
analyze some current disclosure of managementrasgsiéclimate change for different
industries, reflect on how these insufficient masragnt systems involve Scope 3 emissions, and
how this shortcoming affects investors, communjta®l the climate.

631d.

641d.

8 SEC Proposed Rulsypranote 12, at 14.

66 Yasemin Saltuk Lamy, Christina Leijonhufvud & Ni€kDonohoe,The Next 10 Years of Impact Investment
STAN. SOC. INNOVATION REV. (2021).

67 Suntae Kim, et al\Why Companies are Becoming B Corporatjdfisrv. Bus. REV.,
https://hbr.org/2016/06/why-companies-are-becontisaprporationglast visited Apr. 20, 2022).

58 Make Business a Force for Gqd@lLAB GLOBAL, https://www.bcorporation.net/en-

us/? ga=2.87534878.766299382.1650557866-114138HH5786flast visited Apr. 21, 2022).

69 Mathew NelsonHow Can Climate Change Disclosures Protect Repaortagind ValueZApr. 27, 2020),
https://www.ey.com/en_us/climate-change-sustaiitgtservices/how-can-climate-change-disclosuregquto
reputation-and-value

01d.

1d.
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a. Industry-specific disclosure of management systenier climate change (as reported
by the Task Force on Climate-Related Financial Didosures [TCFD]
recommendations):

What follows is a brief industry-by-industry dissign explaining how companies are failing to
adequately disclose their GHG emissions, undenmsgdhe importance of SEC requiring
disclosure of GHG emissions for investors.

Agriculture:

EY reports that “[t]he agriculture, food and forpsbducts sector performed the worst of all
nonfinancial sectors,” in terms of the quality bfwate change disclosurésThere were
significant disparities in quality and coverage ag@arious companies and noticeably among
different countries, with companies from the lgagjulated markets scoring the lowést.
Overall, companies provided little information betr governance structure as it relates to
climate-related issugé.Additionally, many companies acknowledged thairtbempany had
some form of climate risk management integratedl iinéir company’s general strategy, few if
any additional details were providédThe report noted that many companies did subrait th
climate-risk targets and metri€However, “few reported their Scope 3 emission$ wiear
boundaries and methodolog¥/. This shows there is a clear need to use regulatatyority to
compel agricultural companies to disclose theiregahmanagement system of climate change,
but specifically to compel more complete and megfiuinScope 3 emissions reporting.

Energy:

US companies consistently fail to report their @terrelated financial disclosur&sAny claims

to the contrary look only at the governance arkimsnagement processes of climate-related
risks, more than the actual strategy and repodfrgmissions. In fact, less than one-third of
companies received a high score on their ScopeiSsams reporting, and surprisingly “almost a
quarter of companies in the energy industry renthgilent on their scope 1 and 2 emissiofis.”
Compelling energy companies to disclose this infidrom is clearly necessary, in the face of
many companies failing to report at all or at leagiort sufficiently.

Mining:

72 Mathew NelsonHow the Agriculture Sector Adopted Climate-Relddéstlosures(Jun. 1, 2020),
https://www.ey.com/en_us/climate-change-sustaiitgservices/how-the-agriculture-sector-adoptedaglie-
related-disclosures

73d.

d.

5 d.

8 d.

7d.

8 Mathew NelsonHow the Energy Industry Is Leading on Climate-RedaDisclosuresEY (June 1, 2020),
https://www.ey.com/en_us/climate-change-sustaiitgiservices/how-the-energy-industry-is-leading-cimate-
related-disclosures

9d.
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The quality of climate-related disclosures for mgncompanies has reportedly decreased in
recent year&’ “Almost two-thirds of companies achieved a quaditpre of less than 32% and
over one-third covered only one or two disclos@@mmendation$” Additionally, around

half of companies analyzed in the study providad a&formation on board oversight or the role
of management in climate-risk analy&€nly top-performing companies provided a time feam
for the risks or opportunities provided in theisclbsure$?® Additionally, only top-performing
companies provided data on their Scope 3 emis$fons.

Manufacturing:

Overall, manufacturing companies scored highlyhwlS companies scoring higher than
averag€® Scope 1 and 2 emissions reporting was commorpiriefrom manufacturing
companies; however, only higher-scoring compargpsnted their Scope 3 emissions
comprehensivel§® Still, Scope 3 boundaries were often not repdtted.

Insurance:

The insurance sector overall performed worse thla@ranajor industries, like banking, energy,
and transpor® U.S. insurance companies were scored betweenrg6rgeand 60 percefit. Of

the four TCFD metrics, strategy disclosures weeavibrst score for insurance companies, with
many companies failing to analyze transitionalsi8k-ew insurance companies provided robust
targets and metrics regarding climate ri¥kadditionally, Scope 1 and 2 emissions were
disclosed, but “majority of the insurers did naadose whether they monitored the carbon
intensity of their underwriting or investment poltbs > Scope 3 emissions “were rarely
revealed?®

Asset owners and managers:

80 Mathew NelsonHow Climate Disclosures in the Mining Sector Are@ging EY (June 1, 2020),
https://www.ey.com/en_us/climate-change-sustaiitgfiervices/how-climate-disclosures-in-the-minisggetor-
are-diverging

811d.

82d.

831d.

841d.

85 Mathew NelsonyWhy Manufacturing Is Setting the Bar for Climatde®ed DisclosuresEY (June 1, 2020),
https://www.ey.com/en_us/climate-change-sustaiitgisErvices/why-manufacturing-is-setting-the-bar-Elimate-
related-disclosures

861d.

87d.

88 Mathew NelsonHow Scrutiny Affected the Insurance Sector’s ClavRisk DisclosuresEY (June 1, 2020),
https://lwww.ey.com/en_us/climate-change-sustaiitgfiervices/how-scrutiny-has-affected-insuranoeteaes-
climate-risk-disclosures
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Per the TCFD metrics, asset owners and manageis) wbntribute to greenhouse gas
emissions by providing financial backing to a verief destructive sectors and industries
including agro-commodities and fossil fuels, haugclhnroom for improvement in terms of their
climate-risk disclosures. “[A]sset owners and mamnagbtained the lowest scores for coverage
and quality of climate-related risk disclosuresoasrall the sectors asses$&dOnly one-third

of asset owners and managers disclosed some irtformragarding their climate governance
structure®” Slightly over one-third of companies reported dogm of their climate-related risks
and opportunitie8® Moreover, asset owners and managers fared faevtioas the banking or
insurance sector in terms of their targets andinsetomponent of the scotéHow the asset
owners and managers reported Scope 3 emissionsavasdressed in the report.

Retail, health and consumer goods:

The retail, health and consumer goods sector s@mehg the lowest of the sectors analyZed.
Those who did rank the highest were European coiepiWhile many companies in this
sector did identify and assess climate-relatedyistost did not “describe how processes for
identifying, assessing and managing climate-relasds were integrated into the organization’s
overall risk managemeht®’ Less than half of the companies analyzed disddbkeir Scope 1, 2
and 3 GHG emissions, with companies from counsieh as China (Mainland), Hong Kong,
the Philippines, and Russia failing to provide &#G emissions informatiol? This is
especially problematic given thatypical consumer-goods company’s supply chaireggas more than
80 percent of greenhouse-gas emissions and more thparéént of the impact on air, land,
water, biodiversity, and geological resourt®shat the consumer goods sector has a very
significant deforestation footprift and a significant climate impact overall.

Ultimately, the range of scores among different pames in various sectors paints the picture of
investor frustration when trying to obtain compaligclosures of management systems of
climate change. To note, even companies who dageoxore thorough data do not provide
sufficient information as to the parameters or radtiogy of the data for investors to accurately
understand what the raw data means. With suchna@asaand little consistency and reliability in
the information that is available, investors ndeel SEC’s support to compel companies to

94 Mathew Nelsonyhy Asset Owners and Managers Fall Behind on CérRisk DisclosureEY (June 1, 2020),
(https://www.ey.com/en_us/climate-change-sustaiitgskrvices/why-asset-owners-and-managers-fallfukbn-
climate-risk-disclosurgs

% d.

%d.

71d.

%8 Mathew NelsonWhy the Consumer Goods and Health Sector Lags ioma@ DisclosuresEY (June 1, 2020),
https://www.ey.com/en_us/climate-change-sustaiitgisiervices/why-the-consumer-goods-and-healthesdats-
on-climate-disclosures
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102 McKinsey & CompanyHow to prepare for a sustainable future along ta&re chain(Jan. 20, 2022),
https://www.mckinsey.com/industries/consumer-paekigoods/our-insights/how-to-prepare-for-a-sustaiaa
future-along-the-value-chain.

103 Helen Bellfield,We can no longer ignore deforestation hidden ingbeds we buycoREST500 (Apr. 14, 2021),
https://forest500.org/analysis/insights/we-can-oger-ignore-deforestation-hidden-goods-we-buy
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provide accurate, readable, and consistent datiahw¥ill allow investors to form more sound
investment decisions. Industries have failed tater@ uniform disclosure system of their own.
Therefore, agency action is necessary to betterrmand protect investors in their climate-risk-
related investment strategies.

VI. More Prescriptive Management Strategies Are Especily Needed to Protect
Indigenous Peoples.

The rights of Indigenous Peoples are material afeant to the proposed rule for reasons we
will elaborate below — yet SEC’s proposal overlothes vital need for mandated disclosure of
risks to and impacts on indigenous populations,cmyersely, risks to businesses from failures
to recognize and respect the rights of Indigenaapkes impacted by business operations and
supply chains. Disregard for the land rights anch&m rights of Indigenous and tribal peoples
regularly — and justly — leads to project delayd amen cancellation, as this section details
below. This disregard also accelerates environrhdetradation, climate change, and social
conflict and violence.

Indigenous and tribal peoples are critical to fooemservation and climate stability: studies
show that ancestral lands and land under titlenjgenous Peoples are the most biodiverse and
best conserved on the plafn®A 2019 report on climate change and land use fien
Intergovernmental Panel on Climate Change fountagacultural practices which incorporate
Indigenous and local knowledge are more effectivadjusting to deforestation, biodiversity
loss, and other challeng¥8.To provide an example from one ecosystem criticalimate

stability: lands currently under the customary potibn and management of Indigenous Peoples
make up nearly half of the Amazon rainforest, adowy to a March 2021 United Nations
report1% In Brazil, the lands classified by the governmantndigenous territories or protected
areas comprise up to 1.3 million square kilomef8@®,000 square mile$) and store 56 percent
of the total carbon stock in the Brazilian AmaZ&hThat makes preserving these areas crucial
for achieving the Paris Climate Agreement goairmiting global warming to 1.5 degrees

Celsius above pre-industrial levels.

Yet when Indigenous and tribal peoples attempefent their land rights they are often
threatened, attacked, and even killed. Accordinggta collected by Global Witness between
2002 and 2019, over 2,000 environmental defendre heen murdered defending their rights

104 Frontiers in Ecology and the Environmefimportance of Indigenous Peoples’ Lands ForGoaservation of
Intact Forest Landscapes,” January 6, 202@s://esajournals.onlinelibrary.wiley.com/doilfiD.1002/fee.2148
105 Intergovernmental Panel on Climate Change, “Sp&gaort on Climate Change and Land: an IPCC specia
report on climate change, desertification, landrddgtion, sustainable land management, food sgcarit
greenhouse gas fluxes in terrestrial ecosysten®d,9 Attps://www.ipcc.ch/srccl/

106 Food and Agriculture Organization of the Unitediblias, “Forest Governance by Indigenous and Tribal
Peoples,” March 202http://www.fao.org/americas/publicaciones-audioeafforest-gov-by-Indigenous/en/

107 The Association of Brazil's Indigenous PeopBszilian Indigenous Leaders Issue Call for BlackRto Adopt
a Forests and Indigenous Rights Pol{@anuary 11, 202https://apiboficial.org/2021/01/11/brazilian-indigms-
leaders-issue-call-for-blackrock-to-adopt-a-forests-indigenous-rights-policy/?lang=en

108 Walker et. al., “The role of forest conversiongdalation, and disturbance in the carbon dynanfiésrazon
Indigenous territories and protected areas,” Prdiogs of the National Academy of Sciences Feb 2023, (6)
3015-3025; DOI: 10.1073/pnas.1913321117.
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to their land and the environméf®.The Front Line Defenders Global Analysis 2020 Repor
identified that a further 220 land, environmentalraligenous and tribal peoples’ rights
defenders were killed in 2020, and 26% of thosediwere defenders of Indigenous and tribal
peoples’ rights. Front Line Defenders has recottlecilling of 327 Indigenous and tribal
peoples’ rights defenders since 2017. Many more ffiased threats, physical attacks, smear
campaigns, and judicial harassment. Impunity feséhattacks is the nortf.

While it would be a vast overstatement to sugdestmany financial service providers are
currently undertaking appropriate due diligenceeigard to Indigenous Peoples’ rights, there is a
clear trend among certain financial service prorsde begin to recognize the materiality of
these concerns: banks, asset managers and otiwecifihfirms are beginning to publicly
recognize the crucial role of respect for Indigenand tribal rights and to adopt policies
predicated on the materiality of these concernsekample, the California Public Employees
Retirement System (CalPERS), the largest publisiparfund in the country, updated its
investment policy in 2018 such that its Governatacustainability Principles now include

direct acknowledgement of “free, prior and infornzechsent (FPIC) as a standard in relation to
Indigenous Peoples’ rights** (Free, prior, and informed consent (FPIC) is disedsbelow.)

Similarly, BlackRock has clearly stated its exp&otathat companies “obtain (and maintain) the
free, prior, and informed consent of indigenousgbe®for business decisions that affect their
rights,*?2and State Street Global Advisors has stated that¢&sful approaches [to managing
supply chain risks] include ... protection of hunmayhts and the respect of Free, Prior and
Informed Consent (“FPIC”) of local [Indigenous] comanities.*** The World Bank has had a
strict FPIC policy in place since 2015.

Foreign securities regulators are also recognithegmportance of disclosures of this nature.
For example, the European Commission’s Non-FindiReporting Directive recommends
disclosures on human rights due diligence and tsftorprevent human rights abuses, including
the rights of Indigenous PeopE$The Directive is currently under review and thegees of
standards are expected to become binding.

As this section demonstrates, the abuse or distegfdndigenous and tribal peoples’ rights
rightfully leads to legal, reputational, operatibraand political risks for companies. Moreover,
respect for and strict observance of these rightentral to businesses’ social license to

109 Global WitnessDefending Tomorrow: The climate crisis and threagginst

land and environmental defende9 July 2020,
https://www.globalwitness.org/documents/19939/Ddfieg_Tomorrow EN_low_res - July 2020.pdf

110 Front Line Defenders3lobal Analysis 2022021,
https://www.frontlinedefenders.org/sites/defauksifld_global analysis 2020.pdf

111 Chain Reaction Research,él@hain: CalPERS Approves Updated Investment Ptiiduding Material Risks
from Deforestation{July 13, 2018)ttps://chainreactionresearch.com/the-chain-calpppsoves-updated-
investment-policy-including-material-risks-from-deéstation/

112 BlackRock, “Our approach to engagement with coriggaan their human rights impacts,” March 2021,
https://www.blackrock.com/corporate/literature/goation/blk-commentary-engagement-on-human-riglafs.p
113 State Street Global Advisors, Addressing DefotasteRisk in Supply Chains (Apr. 4, 2022),
https://www.ssga.com/us/en/institutional/ic/insgfhisk-in-supply-chains

114 European CommissiofGuidelines on non-financial reporting (methodoldgyreporting non-financial
information),C/2017/4234, 201 https://ec.europa.eu/info/publications/non-finakeoéorting-guidelines_en
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operaté!® it is also directly connected to climate risk igéttion, an issue the SEC has
acknowledged is an important part of its missithFinally, the issue of Indigenous and tribal
peoples’ rights and its centrality to environmeradl climate protection overlaps with all three
pieces of the ESG landscape, a landscape on wielstors themselves are increasingly
affirming that they base investment decisiéHs.

Therefore, the SEC should require disclosures alheutisks related to existing and prospective
abuses of Indigenous and tribal people’s land sigimtd other rights caused both by the issuers’
business models and specific projects. To do sddxauarely support the SEC’s mission to 1)
protect investors; 2) ensure fair, orderly, andcefht markets; and 3) facilitate capital formation

a. Indigenous & tribal peoples and the environment.

As explained by the UN Permanent Forum on Indigerssues, “[w]hile Indigenous peoples in
all regions of the world live on lands and terrigsrthat contain a great wealth of natural
resources, they remain some of the most vulnegzdaele on earth due to centuries of
marginalization and discrimination... Indigenousles’ special relationship with their lands — a
fundamental element of their spiritual, religioasltural and physical survival — is often at odds
with these interests:*®

For many Indigenous and tribal peoples, land istmertely a possession and a means of
productiont!® Their history and identity are tied to their tesrit through memories, stories and
sacred and cultural sites. Environmental and cknrapacts not only affect people’s means of
sustenance; they also affect people’s relationsftip their territory and their ability to continue
to live as Indigenous people and maintain their ademtity and customs. Many Indigenous and
tribal territories are collectively owned and maadgwith complex networks of relationships,
usage rights and diverse decision-making structures

Indigenous Peoples vary enormously from one toreroMany Indigenous and tribal peoples,

especially forest peoples, do not live as setttgecalturalists on a small plot of land. For some,
their farming systems are based on rotational aljuie that is spread across extensive areas.

Hunter-gatherer peoples spend much of their tintaerforest, at camps and farms, sometimes
several days’ travel from their communities, whigrey hunt, fish and gather medicinal plants,

building materials, clay for pottery, and countlesiser resources essential for their way of life.
In particularly remote regions, like in the Amazaimforest and in West Papua and the

115 Abbi Buxton & Emma Wilson, The Business Case fettiag FPIC Right (Jan 1, 2013)
https://www.jstor.org/stable/resrep01389.67?seq=1

116 SEC Acting Chair Allison Lee, “A Climate for ChaggMeeting Investor Demand for Climate and ESG
Information at the SEC,” 15 March 2021ttps://www.sec.gov/news/speech/lee-climate-change

117 Business Wire, “ESG Investing Reaches Critical $&@ngoing Momentum Depends on What'’s Driving the
Demand, Finds Natixis Investment Managers Survag,April 2021,
https://www.businesswire.com/news/home/2021042280&3/ESG-Investing-Reaches-Critical-Mass-Ongoing-
%20Momentum-Depends-on-What%E2%80%99%20s-DriviegBemand-Finds-Natixis-Investment-Managers-
Survey

118 United Nations Permanent Forum on Indigenous kssiiedigenous Peoples And Industrial Corporations,
https://www.un.org/esa/socdev/unpfii/documentsIi® HFS3.pdf

1193, R. Martinez Cob&tudy of the problem of discrimination against getious populations/olume V.
Conclusions, proposals and recommendations. Uhisgibns, 1987.
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Andaman Islands, some Indigenous Peoples continlixetin voluntary isolatiort?° Any

attempt to contact them or operate in their tawyitor in areas that would cause impact to their
territory, would be a violation of their right tel§-determination, could force their displacement,
and poses a serious health risk: COVID-19, infl@emther diseases, or even a simple cold could
wipe out an entire peopfé!

As such, oil drilling, mining, agribusiness, or ethypes of activities or projects, even in an
apparently vacant area far from a community, caddn survival. Per the UN Permanent Forum
on Indigenous Issues, “[t]he impact of such prgéetludes environmental damage to
traditional lands in addition to loss of cultungditional knowledge and livelihood$??
Indigenous and tribal peoples enjoy a deeply inmalationship with their environments, have
unique ways of relating with both the land and pedmm other cultures, and live and subsist in
ways that are often not understood, appreciatedspected by outside entities. These
differences are of such significance that they tgven rise to a body of international legal
standards.

b. International legal standards on Indigenous rights.

The United Nations Declaration on the Rights ofigetious Peoples (UNDRIP), adopted by the
United Nations on September 13, 2007, enshrinegdghts that “constitute the minimum
standards for the survival, dignity and well-beafghe indigenous peoples of the worfd>At

the time of the UN General Assembly adoption of UNP in 2007, 144 member states voted in
favor; only 4 states—the U.S., Canada, Australddew Zealand—voted against it, and since
then all four have reversed course and now supieRRIP 124

While making clear that Indigenous Peoples andviddals enjoy the same human rights that
others enjoy, like those stated in the UN Chanbel the Universal Declaration of Human Rights,
the UNDRIP elaborates additional rights necessarytie survival, dignity and well-being of
Indigenous Peoples. One of the first such rightsrad in the Declaration, in Article 3, is
Indigenous Peoples’ right to self-determination.

This right should be particularly noteworthy foetpurposes of corporate activity impacting
Indigenous Peoples and their rights. The UNDRIEh&rstates that “Indigenous peoples have
the right to the lands, territories and resourckglwthey have traditionally owned, occupied or
otherwise used or acquiretf® and have the right to “own, use, develop and cotitelands,

120 Dinah Shelton et.alndigenous Peoples in Voluntary Isolation and HitContact International Work Group for
Indigenous Affairs, 201 3ttps://www.iwgia.org/en/resources/publications/3@mks/3107-indigenous-peoples-in-
%?20voluntary-isolation-and-initial-contact.html

21 For example, over half the Nahua population wasediout by disease in the months following conitadi984.
SeeG.H. Sheppard?harmacognosy and the Senses in Two Amazonianti8ad®hD. Thesis, Medical
Anthropology Program, University of California, Betey, 1999.

22 Ynited Nations Permanent Forum on Indigenous k<e Cit.

123 United Nations Declaration on the Rights of Indiges Peoples at Article 43 (UNDRIP),
http://www.un.org/development/desa/indigenouspesiple-content/uploads/sites/19/2018/11/UNDRIP_E_pe.
124 United Nations, United Nations Declaration on Rights of Indigenous Peoples,
https://www.un.org/development/desa/indigenouspesigeclaration-on-the-rights-of-indigenous-peoplesl.

125 UNDRIP, supranote 125 at Article 26. Emphasis added.
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territories and resources that they possess bypmezdraditional ownership or other traditional
occupation or use, as well as those which they bdwerwise acquired.”

In addition to the near-universal adoption of tiéRIP, the member states of the Organization
of American States (every country in the Americasept Cuba) have adopted the American
Declaration on the Rights of Indigenous Peopleschvhlso affirms the right of Indigenous
Peoples to self-determinatioff. Of particular relevance to the subject of this isegtthe

American Declaration recognizes Indigenous Peademnjoying collective rights to “their

lands, territories and resourcés’the “right to conserve, restore, and protect thérenment

and to manage their lands, territories and resslurca sustainable way?® and “the right to

own, use, develop and control the lands, territoaied resources that they possess by reason of
traditional ownership or other traditional occupator use, as well as those which they have
otherwise acquired'?® The American Declaration also includes specifio/jsions related to the
rights of Indigenous Peoples living in voluntarglaion12°

While, like the UNDRIP, the American Declaratioraisonbinding declaration, 25 of the 35
OAS member states have ratified or adhered to ther&an Convention on Human Rights,
which entered into force in 1978. In order to enéthe rights set forth in the Convention, the
Convention created the Inter-American Commissiotiaman Rights and the Inter-American
Court of Human Right$! Though the Convention does not outline specifibtsgor
Indigenous and tribal peoples, it does uphold fumelaal rights like the right to propetfyand
to judicial protectiof*which the Court has relied upon in judgements “ofaf Indigenous
and tribal peoples, as described below.

And finally, while less widely adopted, 23 coungrigave ratified International Labor
Organization Indigenous and Tribal Peoples ConwventNo. 169) and have thus taken on
binding treaty obligations. ILO Convention No. 1§®lls out specific rights for Indigenous and
tribal peoples. Among other rights outlined in @@nvention, Article 7 states that Indigenous
and tribal peoples have “the right to decide tbgin priorities for the process of development as
it affects their lives, beliefs, institutions anairgual well-being and the lands they occupy or
otherwise use®*

In summary, nearly every country in the world hiisraed, some in multiple instances, that
Indigenous Peoples have certain inalienable righ¢siding the right to self-determination and
to manage, distribute, and effectively control theiritory, in accordance with their customary
laws and traditional collective land tenure system.

126 Organization of American States, American Declarabn the Rights of Indigenous Peoples, Atrticle Il
https://www.oas.org/en/sare/documents/DecAmIND. pdf

271d. at Article VI.

1281d. atArticle XIX.

1291d. at Article XXV. Emphasis added.

1301d. at Article XXVI.

31 Inter-American Court of Human Rights, “Historhttps://www.corteidh.or.cr/historia.cfm?lang=en
1321d. at Article 21.

1331d. atArticle 25.

134 International Labor Organization, Indigenous amidhdl Peoples Convention, 1989 (No. 169),
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUR100:0::NO::P12100_INSTRUMENT 1D:312314
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c. Free, prior and informed consent.

The UNDRIP, the American Declaration, ILO 169, amdsprudence of bodies like the Inter-
American Court of Human Rights have establishetliftetivities related to a project would
violate or infringe upon the rights of an Indigesd®eople, then the project may not go forward
without the genuine consent of the Indigenous Reophcerned, and where inalienable rights
would be violated, it may not go forward atif.

From this has emerged the concept of free, pridriaiormed consent (FPIC), meaning consent
that is given freely, by people fully informed tietconsequences, prior to any decision being
made, and according to their own decision-makirug@sses.

Free means that Indigenous People are free from coemiomanipulation to make decisions in
their own time, in their own ways, in languageshafir own choosing and subject to their own
norms and customary laws.

Prior means that Indigenous People understand and alv@avin a decision-making process
and have the opportunity to give or withhold treinsent during the early planning stages (for
example, before auctioning exploration concessibaf)re a project becomes an economic or
political inevitability, and this participation amnsent process continues through the design
and implementation phases of the project.

Informed means that Indigenous People have the legal ahditad expertise and access to
information in forms and languages that allows themanderstand the implications of any
decision on their lives and their future, and @l&dws them to make informed choices and
decisions and to have the capacity to negotiate thiie company should they choose to do so.

If affected peoples choose to withhold their comsgro not enter into negotiations with a
company or government, then with very few exce@j@m activity or project cannot proceed
without violating their rights to self-determinati@and to control what happens on their land.

d. Indigenous rights and investor risk.

Because of the intimate — and acutely betrayediatisaship so many Indigenous and tribal
peoples have with their territories, and the neavearsal agreement that such peoples enjoy
rights to self-determination and control over tHairds, corporate disregard for these rights
generates irreparable conflict and pain for impadteligenous and tribal peoples. That conflict
will also inevitably generate legal, political, teptional, and operational risks for companies
and their investors, and, as we describe below diiporate lack of respect for Indigenous
rights has resulted in financial losses for the games involved.

135 Marcus ColchesteFree, Prior and Informed Consent: Making FPIC wdok forests and people3he Forests
Dialogue at the School of Forestry and Environmiestadies and Yale University, No. 11, July 2018e &lso
UNDRIP Article 23.Note: Most human rights, such as those in the UsaldDeclaration of Human Rights, are
inalienable and thus cannot be given up or dimia&ghby consent.
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Notwithstanding the material financial risks to quamies from their violations of the rights of
Indigenous Peoples, a review of company 10-K andiléi¢s demonstrates that, despite
increasing attention to these concerns expressadshipset of global investors, companies are
not disclosing the risks deriving from their potahtor active, disrespect for Indigenous and
tribal rights. The following are some examplesalévant, but nonetheless undisclosed, risks of
this nature facing a variety of extractive industompanies around the world. In many of these
cases, the companies were eventually forced tatrefgmmetimes to the SEC or other public
officials, sometimes to the media—significant fioah losses resulting from their lack of
attention to Indigenous and tribal peoples' lagéits.

As FoE argued in a submission prior to the reledskee draft rule currently being promulgated,
and in a separate submission signed by twenty-twbsociety organization$3® SEC should
strongly consider incorporating mandated disclosofehe following risks that result when a
company disregards the rights of Indigenous Peoples

1. Legal risks

Legal risks include the possibility of local couatgerturning concessions on the basis of land
rights violations, lawsuits resulting from humaghts abuses committed in connection with
projects and activities, and legal cases befoerniational legal institutions like the Inter-
American Court of Human Rights. As the exampleswealemonstrate, the continuation of
activities or projects without FPIC can result iajor delays due to domestic or international
court decisions requiring a corporation to regtesan earlier stage in the development of the
project and properly consult the communities aédct

Los Angeles-based oil company Occidental Petrol@DXiY) spent eight years fighting a
lawsuit in U.S. courts filed by Achuar communitiasPeru for the contamination and health
impacts caused by Occidental’s operations in Nontleru, in an oil block known previously as
1-AB, more recently as Block 192 (more on this daslew). The case was eventually settled in
2015, with an agreement by Occidental to spendnaisalosed amount on development
programs in Achuar communitié¥. A review of Occidental’s 10-K filings from 2007, wh the
suit was filed, through its settlement in 2015 show mention of the suit nor any mention of
Indigenous land rights nor community oppositioraaisk factort®

Companies can also be indirectly affected by dewssin international courts against
governments. In Suriname, for example, the IntereAcan Court of Human Rights ordered a
set of changes to law and practice in responaeptetition filed by the Saramaka people in the
face of logging and mining concessions grantechbyState in their ancestral territory without
their consent® In its ruling, the Court affirmed Indigenous Peapleommunal property rights,
rights which require special measures to guargoitgeical and cultural survival under

136 | etter from Friends of the Earth, et. al, to Then. Gary Gensler, SEC (June 14, 2021),
https://www.sec.gov/comments/climate-disclosur&2:10061308-246408.pdf

87 Reuters“Peru indigenous groups settle U.S. court claiits Occidental,” (March 5, 2015),
https://www.reuters.com/article/peru-occidentaliperdigenous-groups-settle-u-s-court-claims-witteidental-
idUSLINOW728120150305

138 10-K review by Amazon Watch on May 28, 2021.

139 Saramaka People v. Suriname, Inter-American Qafuduman Rights, Judgment of 28 November 2007.
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international human rights law?? and asserted that State action and domestic législaas

“not sufficient to guarantee the Saramaka peom@eitiht to effectively control their territory
without outside interferencé?! The Court ordered Suriname to review and consider
modification of existing mining and logging condess in light of the judgement? and update
legal provisions to ensure full management androbof the lands and natural resources in the
Saramaka'’s collective territo3 While the Suriname government has been reluctant to
implement the court’s ruling, the Saramaka peophkelpledged to continue their efforts to
defend their customary land¥.

2. Political risks

Political risks may include referendums that out@uraction, such as the binding referendum in
Cajamarca, Colombia in 2017 that rejected planaf®85 billion AngloGold Ashanti gold
mine!*°a local government canceling the contract for &iblock concession after massive local
protests; passage of legislation that reforms natitaws in regards to customary land tenure
rights such as Liberia’s recent Land Rights X€pr change in government leading to increased
regulatory and enforcement action to protect laghits.

Social unrest and conflict caused by disagreemedisaffection with a project can also produce
significant delays to operations in addition toutgpional risk. In many cases, governments fail
to consult adequately with affected Indigenous Reoprior to leasing a concession or
approving a project application. Even if affectemples are initially in agreement with a project,
negative impacts and a failure to involve affeqtedples in decision-making and the
participation in benefits throughout operationgieto disaffection that can manifest in protests
or actions to block or shut down the company’s apens at significant cost to the company.

The case of Sime Darby clearly illustrates thetmali risk of ignoring the land rights of
Indigenous and tribal peoples, and the interplathefpolitical risk with operational and legal
risks. (Please note: Sime Darby is not publiclgécin the U.S. but is illustrative of the risks
and of companies that may attempt to registerenilts., or in which U.S. investors may be
investing. Sime Darby is, however, a supplier ofder palm oil to numerous U.S.-listed Fast
Moving Consumer Goods companies, making this calsgant in terms of the need for Scope 3,
or value-chain, risks.)

1401d. at para 85.

1411d. at para 115.

1421d. atpara 194.

1431d. atpara 194.

144 Richard Price, “Development’ versus human righites Saramaka Maroons’ fight for the rainforests of
Suriname,” London School of Economics Latin Amerdacal Caribbean Centre, 31 May 2018,
https://blogs.Ise.ac.uk/latamcaribbean/2018/058itbpment-versus-human-rights-the-saamaka-marigims-
for-the-rainforests-of-suriname/

145 Kejal Vejas, “Colombian Town Chooses Farming LGfeer a $35 Billion Gold Mine,Reuters,
https://www.reuters.com/article/us-liberia-landtisttawmaking/liberia-passes-landmark-law-to-secuneestral-
%20land-rights-idUSKCN1MO2FGNOTE: AngloGold Ashanti did make mention of conmity opposition in its
2017 annual filings to the SEC.

148 FAO, FAO Database, Liberia Land Rights Auttps://www.fao.org/faclex/results/details/en/c/LEX
FAOC182407/#:.~:text=Land%20Rights%20Act.,used%2C¥623ferred%20and%20otherwise%20managed
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In 2009 Sime Darby, a Malaysian palm oil conglontesraigned a 63-year concession contract
for 220,000 hectares of land in northwestern Linemaking up fully one-fifth of the company’s
land bank. The government agreed to allocate laed bf encumbrances’ to Sime Darby, and
the company agreed to pay US$5 per hectare pefgreland and to provide employment for
more than 30,000 Liberiart$’ The project was initially expected to involve capixpenditures
of $3.1 billion over 15 years?®

However, Sime Darby never sought or secured fneer;,, @nd informed consent from local

rights holders. In November 2012, more than 150esgntatives of communities affected by
Sime Darby’s palm oil plantations issued a declanastating that no consultation had taken
place before their land was taken over by Sime Yarul that affected communities did not give
their consent to giving away the land to Sime Darby

At the same time, legislative developments in Lidbostrengthened community rights. In the
years following Sime Darby’s initial investment kitia passed several laws that heightened its
legal risk, including:

« Free, Prior and Informed Consent formalized in@oenmunity Rights Law (2009)
« Land Commission established (2009)

« Customary land recognized as a land category ihdhe Rights Policy (2013)

« Land Authority Act established the Land AuthoriB0(6)

« Land Rights Act provides automatic protection o$tomary land rights (2016)

With new laws in place and continuous unrest anadfegted communities, Sime Darby was
forced to reckon with the fact that full concessitevelopment would require engaging in FPIC
negotiations with 55 distinct villages. The compargxperience indicated that a single process
could take up to two years and that some commugnitigy not want to give up their land or may
negotiate on the exact amount of land for plantatievelopment?®

Sime Darby ultimately spent more than $200 millionits Liberian operations and filed a
$26.81 million impairment for the financial yeaatrended in June 20#&1n 2019, Sime Darby
sold its plantation assets for $1 plus an earrpaymentt®! During the three months during
which the sale took place the company reported éoes of $10.6 million USD, and an overall
drop in revenue of 3.5%?

147 Friends of the Earth Europe, Fact sheet: Simeankl land grabs in Liberia,
https://www.foeeurope.org/sites/default/files/nefasé _simedarby factsheet 010213.pdf/

148Chain Reaction Research, “Sime Darby: Liberian €mwesds,” 1 November 2016,
https://chainreactionresearch.com/report/sime-débeyian-crossroads/

149 Id.

150 Reuters“Sime Darby to sell Liberia plantation to local médacturer,” 5 December 2019,
https://www.reuters.com/article/us-sime-darby-lib&ime-darby-to-sell-liberia-plantation-to-locabmufacturer-
idUSKBN1YAQOP

151 Fara Aisyah, “Sime Darby Plantation sells Libanat for US$1 plus an earn-out paymeritiie Malaysian
Reservel?7 February 2020ttps://themalaysianreserve.com/2020/01/17/simbydplantation-sells-liberia-unit-
for-usl1-plus-an-earn-out-payment/

152 Reuters, “Malaysia's Sime Darby Q4 flips to losd.dberia operations, lower FFB production,” 27 Redry
2020,https://lwww.reuters.com/article/sime-darby-plargtiés/malaysias-sime-darby-g4-flips-to-loss-on4liae
%200perations-lower-ffb-production-idUSL3N2AR22Z
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3. Reputational risks

Reputational risks may arise from the local, natl@nd/or international negative publicity
caused by the exposure of human rights abuse,edg#fbion, and pollution. Society has the basic
expectation that companies should do no hi&fand in a globalized world a toxic dump or an

oil spill in a remote corner of the Amazon or thenGo Basin no longer goes unnoticed. Images
of environmental destruction can cause lasting dgnb@ a company’s image and reputation.
Indigenous Peoples are organizing, travelling ereholder meetings, speaking to the press, and
filing lawsuits. A company’s actions in a remoteanf rainforest on the other side of the world
can directly affect their reputation and ultimattigir relationships with customers, shareholders
and financial institutions.

The case of the Standing Rock Sioux Tribe’s figidiast the siting of the Dakota Access
Pipeline (DAPL) on their treaty territory is illustive of reputational risk and its intersections
with political, legal, and operational risks. Aglgas 2014, the Tribe had expressed its desire
for the proposed pipeline to be rerouted away ftoair treaty territory and in 2016 filed a legal
case to that effect, while simultaneously launchmmeglia and social media campaigns about how
the pipeline violated their most fundamental rigiiespite this, DAPL’s parent company,
Energy Transfer Partners, continued constructiothe process decimating objects with cultural
and spiritual value not just to the Standing Rou$ but also to tribes across the Great Plains.
In opposition to this disrespect for the StandirmgikRSioux and other tribes, Indigenous Peoples
and allies from around the world gathered in StagdRock to physically protest continued
pipeline construction. At the protest’s biggest neoin 15,000 people were present at Standing
Rock as part of the #NoDAPL movement, with milliansre following closely on social media
and in the press. The company and local secunitefd response to the protests led to arrests
and further human rights violatiof¥'

Not only did the Standing Rock Sioux Tribe’s oppiasi generate reputational, operational, and
legal risks to Energy Transfer partners and the DAaRject, but the Tribe successfully
activated a shareholder advocacy campaign targgtenfinancial institutions providing funding
for the pipeline’s construction. After the Tribeganized socially responsible investors and met
with various financial institutions, several Eurapebanks pulled their financing commitments
from the pipeline. A 2018 analysis by First Peopdsldwide found that, though initially
estimated to cost $3.8 billion, the pipeline costrethan $12 billion by the time it was
operational in June 2017, losses accumulated fhentoing delays in construction due to social
unrest and legal filings. Furthermore, Energy TfanBartners’ stock price significantly
underperformed relative to market expectationsmdutine event study period, and it experienced
a long-term decline in value that persisted afterfroject was completed. In fact, from August

153 John RuggieProtect, Respect and Remedy: a Framework for Besiaad Human Righ{®/HRC/8/5), United
Nations Human Rights Council, 2008, para. 9;24.

154 Carla F. Fredericks & Kate R. Finn, “Indigenousfes’ Human Rights as a Minimum Standard for Coafm
Practice,” Stanford Social Innovation Review, 1®&imry 2021,

https://ssir.org/articles/entry/indigenous _peophesnan_rights _as_a_minimum_standard_for_corporadetipe
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2016 to September 2018—while the S&P 500 increbgeatkarly 35 percent—ETP’s stock
declined by almost 20 perceft.

In a different case involving reputational and othgks that is still unfolding, a Canadian oill
company, ReconAfrica, is currently facing growirgguginy for its exploratory drilling for oll

and gas in the sensitive wilderness in NamibiaBoisdwana, home to the watershed of the
UNESCO World Heritage site, the Okavango Delta, sisacommunity-run wildlife reserves.

Local community members have voiced concerns tleabRAfrica’s initial exploration activities
have already violated Indigenous rights and hunging. Namibian law requires companies to
ensure not just that Indigenous and tribal peoptesonsulted, but also that members of the
general public are aware of the proposed projatly, finderstand it, and have a chance to raise
concerns. Any such concerns must be addressed as#essment’s final report in order to get
government approval. ReconAfrica released the #aadiplus-page draft of the assessment on
March 26, 2021, yet numerous people and advoca@narations who participated, or sought to
participate, in the consultation process, saiccthesultation was extremely limited, with
translation unavailable, limits on attendance, igdajuestions, and cancelled sessiéhkegal
action has also been threatened against journatisexing the project’ and the head of a
tribal- run conservation area says he fears folifei$or speaking out>® A local farmer has filed
a lawsuit against ReconAfrica for failing to cortswith local peopled>®

In the wake of this negative publicity storm, onyWg 2021, an anonymous whistleblower filed
a complaint with the SEC, alleging that ReconAfmeisled investors about its plans to explore
for oil and gas deposits in the region by promotegenue projections to investors based on
activities for which it has not secured permisssopermits. The whistleblower also alleges that
the company “fail[ed] to disclose the compensapaid to the publications of third-party
materials or their financial interests in the comga stock. ° National Geographiceports that

155 First Peoples Worldwide, “Social Cost and Matekiass: The Dakota Access Pipeline,” University alc@ado,
2018, https://www.colorado.edu/program/fpw/DAPL-case-stud

156 See, e.g.National Geographic“Oil company exploring in sensitive elephant hiabaccused of ignoring
community concerns;Al Jazeera“Namibia: Indigenous leaders want big oil outkafvango Basin.”Oxpeckers:
“Mission to the Kawe”The Namibian“ReconAfrica adviser calls oil-drilling concertsupidity'.”

157 Tuyakula Musheko and Shinovene Immaniiele Namibian“Canadian oil driller threatens to sue The
Namibian,” 16, February 202hitps://www.namibian.com.na/208788/archive-readAtism-oil-driller-threatens-
to-sue-The-Namibian

158 aurel Neme and Jeffrey Barbee, “Oil company esiptpin sensitive elephant habitat accused of igngor
community concerns,” 11 May 2024ttps://www.namibian.com.na/208788/archive-readAcizam-oil-driller-
threatens-%20to-sue-The-Namihian

159 Laurel Neme and Jeffrey Barbee, “A whistleblowemplaint to the U.S. Securities and Exchange Cosions
cites ‘egregious’ violations by ReconAfrica and exves,”National Geographicl2 May 2021,
https://www.nationalgeographic.com/animals/artimlle¢xploration-company-in-okavango-wilderness-ads|
investors-sec-complaint-says

160 Geoffrey York and Emma Graney, “As Calgary’s Re&fiita drills for Namibian oil, a global outcry owe
endangered elephants growslie Globe and Mai30 May 2021,
https://www.theglobeandmail.com/business/articke@garys-reconafrica-drills-for-namibian-oil-a-gkal-outcry-
over/.
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the day following the magazine’s request for commermReconAfrica, the company filed new
disclosures and amended reports with Canadianateyst®!

4. Operational risks

Operational risks can stem from community protasts blockades, which may delay or even
permanently obstruct a project, or necessary inpatg not be accessible. As research conducted
by the Corporate Social Responsibility Initiatited-Harvard Kennedy School and the Centre for
Social Responsibility in Mining at the University Queensland demonstrated, “most extractive
companies do not currently identify, understand aggregate the full range of costs of conflict
with local communities ¥52

In the most extreme cases, investors can losedhgne stake when the project is forced to
cancel, as in the case of a series of companieduding Occidental Petroleum, Talisman (now
Repsol), and GeoPark—that have attempted to expluedrill for oil in Block 64 in Peru.

The oil field known as Block 64 is located in thervian Amazon province of Loreto, in the
heart of a region where Achuar, Wampis, and Kichwiggenous peoples have historically
resisted the oil industry. When the governmentioally created the concession in 1995, local
Achuar communities immediately and continuouslyalerced it, noting “the grave
contamination to the environment, water, and resggion which indigenous communities
depend” in adjacent Blocks 1AB and® After years of Achuar protest, the original cono@ss
holder, ARCO, transferred Block 64 to Occidentar®leum and two other companies, with
Oxy acting as lead operattf.In fact, since Block 64’s creation in 1995, at tesise oil
companies have purchased leases, and all havegsigiogly withdrawn after fierce opposition
from local community membet§> An Amazon Watch review of SEC company filings dgrin
the periods they held Block 64 leases shows lintibeab mention of Achuar or Wampis
opposition to Block 64 oil development. The closasf company got to describing the
opposition of local Indigenous community was Taksns March 5, 2012, 6-K filings, which
described how a “local federation” (Indigenous camity groups in Peru often use the term
“federation” in their name, as is the case of thddfation of the Achuar People of Peru-FENAP)
had blockaded a river and impeded the transporai$éman contractors.

61 Neme, Laurel and Jeffrey Barbee, “A whistleblowemplaint to the U.S. Securities and Exchange Casiom
cites “egregious” violations by ReconAfrica and extves,”Op. Cit

162 Davis, Rachel and Daniel Franks, “Costs of Comp@nynmunity Conflict in the Extractive Sector,” CSR
initiative at the Harvard Kennedy School, 2014,

http://www.csrm.ug.edu.au/media/docs/603/Costs_onflitt Davis-Franks.pdf

163 press conference, Peruvian Congress, Lima, Pérgefiruary 2004. “Ayuda memoria de la situaciémgeta
en el Lote Petrolero 64 a cargo de la empresa @xiegas de las comunidades Achuar de la Cuen&asdimza.”
AIDESEP press release, February 12, 2004, Limay.Pex recorded in EarthRights International et."#.Legacy
of Harm: Occidental Petroleum in Indigenous Temjtin the Peruvian Amazgh2007,https://earthrights.org/wp-
content/uploads/publications/A-Legacy-of-Harm.pdf

164 EarthRights InternationaDp. Cit

165 Mongabay News, “Perl: Denuncian que pasivos arntdd&sino son remediados en lote petrolero de Lgreto
October 12 (2016)ttps://es.mongabay.com/2016/10/contaminacion-(eetrpueblosindigengsAmazon Watch,
“Indigenous Resistance Expels Oil Company GeoRark fPeruvian Amazon,” 17 July 2020,
https://amazonwatch.org/news/2020/0717-indigenegsstance-expels-oil-company-geopark-from-peruvian-
amazon
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The most recent oil company to leave Block 64 déieal Indigenous opposition was GeoPark,
which announced its departure in July 2020. FENgd® @bove) had publicly communicated its
opposition to oil drilling in Block 64 and its im&on to force GeoPark out ever since GeoPark's
October 2014 announcement of its intention toatgtioil extraction within Block 6%° The
Wampis Nation later voiced their opposition, denong GeoPark beginning in August of
2018%7 Indigenous opposition led GeoPark to withdraw iwiEonmental Impact Study in June
2019, and that same year communities filed a laviswnnul Block 64 entirely for lack of
consultation. In 2020, the Wampis Nation filed enénal complaint against GeoPark, given the
danger the continued presence of company workemnsgithe COVID-19 pandemic posed to the
Wampis people&®

GeoPark’s 2020 SEC filings discuss the companytssden to withdraw from the Block 64
contract, though make no mention of community ofgfmwsto the project. The filings do,
however, note an impairment loss of $34 million12@nd 2018 filings note construction costs
in the block of at least $36.8 millidf®

e. The SEC should require disclosure about local envommental damage and
expropriation of Indigenous lands because they conbute to GHG emissions.

Damage to local environments through deforestatimhland degradation directly results in
increased GHG emissions and contributes to climsite Therefore, describing and measuring
this damage and disclosing the estimated GHG eomssire directly material and germane to
the purpose of the SEC’s proposed rule. The pramluct agricultural commodities in the
developing world — including soy, palm, timber, oa¢pulp & paper and cattle — contribute to
deforestation and climate change in multiple w&ysst, tropical agriculture is a leading cause of
greenhouse gas emissidislf tropical deforestation were a country, it wolne the third largest
emitter in the world/! Forests hold more carbon than humans have enfiittede past 30 years
through fossil fuel use. However, deforestation rmmeounts for roughly 8% of global
emissions,’? and converting forests into farmland is the nundrer causé’® Second, farming

166 peruvian Indigenous Federation Tells Oil Compantgy30ut of Our Territory AMAZON WATCH (Dec. 20,
2016),https://amazonwatch.org/news/2016/1220-peruviamganbus-federation-tells-oil-company-stay-out-of-ou
territory.

187 \WWampis Nation, “Pueblos Wampis y Achuar exigenacian del Lote Petrolero 64 a ser operado por
GEOPARK,” 15 August 2018ttps://nacionwampis.com/pueblos-wampis-y-achuéyesxanulacion-del-lote-
petrolero-64-a-ser-operado-por-geopark/

168 Maria Cervantes, “Indigenous groups in Peru airegsgovernment over oil, mining plans - and winning
Reuters 27 June 2019https://www.reuters.com/article/us-peru-indigenmdifjenous-groups-in-peru-are-suing-
government-over-oil-mining-plans-and-winning-idUSKCT S240.

169 Amazon Watch review of GeoPark’s 6-K and 20-Fijk from 2017-2020.

170 Special report on climate change and land usetdovernmental Panel on Climate Change (2019)
https://www.ipcc.ch/srccl/

1By the Numbers: The Value of Tropical Forests sn@fimate Change Equatip?WORLD RESOURCESNSTITUTE
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"Peforestation and Forest DegradatioW/ORLD WILDLIFE FUND,
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activities (including plowing and irrigation) anduts (such as fertilizer and fuel) also produce
emissions. This accounts for another 11% of glebaksions. Finally, forests act as a carbon
sink and help mitigate carbon dioxide from the afpi®re. Deforestation reduces the amount of
carbon that the world’s forests can remove fromatneosphere through photosynthesis. In the
1990s, intact tropical forests removed around 4bitons of CO2 from the atmosphere, a total
of 17% of anthropogenic CO2 emissions in the dec&ldis figure decreased to 6% of emissions
during the subsequent decade in part becauseatdprests are shrinking. One recent study
from 2017 estimated that forests could mitigater @avthird of the total carbon needed to limit
global temperature rise to only 2° Celsius by 2030t historical trends continue, we stand to
lose another 131.21 million hectares of standimgdbcover over the next 30 years, an area
approximately the size of Peru. The SEC shouldiregagistrants to disclose their impacts on
deforestation and land degradation as part ofrtiiesbecause these impacts directly relate to
climate risk.

As discussed below, in addition to deforestatiodh land degradation, the SEC should require
registrants to identify and recognize their impactiands managed by Indigenous Peoples
through traditional customary tenure or IndigenGaesnmunity Conservation Areas, and
encourage registrants to protect these lands asfpaimate mitigation efforts. The case for
protecting these lands as a climate mitigatingesirais backed by recent authoritative studies
showing that these lands are subject to signifigdass degradation and deforestation than other
areas-"® Indigenous Peoples have conserved and nurturedtfoand other lands for time
immemorial, so their removal from the land wouldui in a greater risk of ecological
degradation.

f. SEC should unequivocally mandate prescriptive managment strategies to protect
Indigenous Peoples’ rights.

As it stands, governments and laws — in the U.8.admoad — are woefully insufficient to
meaningfully protect Indigenous Peoples’ rights.tlhs examples above - in addition to
countless others - clearly demonstrétere are significant legal, operational, reputatioal

174 Bronson W. Griscom, et aNatural Climate Solutionsl14 PNAS 44 (2017)
https://www.pnas.org/content/114/44/11645

175 See generallyocelyne S. Sze et dReduced Deforestation and Degradation in Indigericarsds Pan-
Tropically, 5 NATURE SUSTAINABILITY 123(2022)https://www.nature.com/articles/s41893-021-0081dsP.
(“Deforestation is reduced in [Indigenous Landsatige to non-protected areas across the tropicsdang
deforestation comparably to [Protected Areas] &rdtected Indigenous Areas]. . . . Similarly, degt#on is
reduced in [Indigenous Lands] relative to non-peted areas, broadly performing comparably to [Ritetk Areas]
and [Protected Indigenous Areas]. Indigenous supp@entral to forest conservation plans. . ; L#3a Cornish,
For Preventing Deforestation, New UN Report Shavdigenous Approach is Be®EVEX, (Mar.30,2021)
https://www.devex.com/news/for-preventing-deforéstanew-un-report-shows-indigenous-approach-ig-bes
99500(*“Forest Governance by Indigenous and Tribal Pesp the new report released last week, reviewecem
than 300 studies published since 2000 to identiéyitnpact of Indigenous forest management on thig@rment.
In Latin America and the Caribbean, Indigenous pepccupy 404 million hectares of land — approxahaone-
fifth of the total area. Of this, 60% lies in then&zon Basin, and 80% are forests. According tadpert, almost
half of Indigenous-managed forests remain fullaatt with Indigenous and tribal territories haviogrer
deforestation rates than other forest areaBdjest Governance by Indigenous and Tribal PeaplesOpportunity
for Climate Action in Latin America and the Carilame FAO (2021)
https://www.fao.org/3/cb2953en/cb2953en.pdf
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and political risks associated with the possible aactual abuse of Indigenous and tribal
peoples’ rights, which in turn can impact issuersfinances. In order for investors to have
full knowledge of these risks, the SEC should reqte all issuers to document, for their
direct operations as well as direct and indirect sppliers, the following information:

a) how their business model implicates issues difjbnous and/or tribal peoples’ rights,
including through their supply chains, contractansl subcontractors, etc.

b) the names of any and all Indigenous and/orltpbaples whose territories (both
legally recognized as well as any territories autfyeunder request of legal recognition)
in any way overlap with operations or would be diyeimpacted by them, for example
by downstream pollution from oil drilling waste joiacts;

(c) any and all land rights grievances or compgafitéd by local communities in the
company’s areas of operations (for a comparablepia see Land Conflict Wattffin
India or Environmental Justice Atfd9, the company’s response, and statements from
complainants on how they assess the response;

d) description of any open processes in whichdbaeadr is seeking to consult with or
obtain the consent of Indigenous or tribal peofites would be impacted by a planned or
in-process activity by the issuer, subsidiary, pier;

e) list of any and all consultation processes edraut in the past reporting year,
including information on what entity carried ouetbonsultation, and if consent was
obtained, how the impacted Indigenous Peoples sgpdethat consent;

f) list of any and all legal processes in U.S. andireign jurisdictions related to land
rights disputes, consultation or consent processasther Indigenous rights matters; and

g) a list of any and all projects undertaken byifiseler or subsidiaries that require the
relocation of Indigenous and/or tribal communities)uding any and all compensation,
monetary or otherwise, provided in exchange favaation.

These disclosure requirements should apply to ssyer whose operations, or the operations of
subsidiaries or suppliers, require the use of lamduding the subsoil. Key sectors include
agriculture, mining, oil and gas, energy infrastaue, logging, and biofuels, though these are not
the only sectors that implicate such issues. Fampte, a wind farm project in Oaxaca, Mexico
was successfully challenged in 2016 by impactedygrebus communities for failing to include
the community in project desigr® As such, these disclosures should apply to anpsattose
operations, or those of subsidiaries and supplievs)ve any kind of land use.

176 _AND CONFLICT WATCH, https://www.landconflictwatch.ordlast visited May 5, 2022).

177 Global Atlas of Environment Justice, EAs, https:/ejatlas.orgflast accessed May 5, 2022).

178 _Leonardo Crippanter-American Development Bank Confirms Mexicod\iarm Project Violated Indigenous
Peoples PoliciesINDIAN L. RES. CTR. (September 23, 20186)itps://indianlaw.org/mdb/inter-american-
development-bank-confirms-mexico-wind-farm-projeitated-indigenous-peoples
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VIl.  Safe Harbors in the Proposed Rule.

a. Safe harbor for Scope 3 emissions disclosure.

The proposed rule asks if safe harbor provisiorSimrpe 3 emissions disclosure should be
included and if sunset conditions should be implatied!’® As it stands, the proposed safe
harbor is too broad and could shield fraudulendractrom liability. Rather, only a limited safe
harbor provision should be kept in the rule, anassticonditions should be implemented.

SEC indicates that the safe harbor provision isgpebnsidered to protect registrants from
liability for inaccurate Scope 3 emissions disctesudue to concerns regarding the challenges
and costs posed by gathering accurate §afhe safe harbor will allow the registrants toyull
report on their Scope 3 emissions using the datizltiey have without the fear of retaliation for
inaccurate that they did not knowingly represera@siratets!

The justification for a sunset provision is bothgenable and clear. As the challenges and
financial burdens of retrieving and stating acceiddta in emissions disclosures will decrease as
more companies disclose their Scope 1 and 2 emissicthe publi¢®? therefore, the need for

the safe harbor should also correspond over time.

Under Securities Act Rule 409 and Exchange Act R@le-21, a registrant may omit any
information that “is unknown and not reasonablyilade to the registrant, either because the
obtaining thereof could involve unreasonable eftoréxpense, or because it rests peculiarly
within the knowledge of another person not affdhtvith the registrant . . .12 As the
Securities Act and the Exchange Act already hagalations in place that allows registrants to
omit data that poses unreasonable effort or expengather, a safe harbor provision regarding
Scope 3 emissions disclosures without any sunselittons is unnecessary.

Because information that poses “unreasonable effakpense” is not required to be reported
under the Securities Act or the Exchange A¢teven after the sunset, companies will still be
protected from disclosing information that is unydchallenging or expensive to report. The
sunset of the safe harbor will only open the regigs to liability for inaccurate disclosures, thus
encouraging companies to be as accountable andade@s possible .

We acknowledge the importance for companies tdbkefally disclose their emissions data,
including their Scope 3 data, without fear of legaahliation, but this only stands for inaccurate
data that a company submitted in good faith, belgit to be accurate. And our hope is that
companies which are not subject to mandatory S8agisclosures in the final rule will go
above-and-beyond SEC’s requirements and undeitékadditional level of reporting. These

179 SEC Proposed Rulsyupranote 12, at 214-15.

1801d. at 210-11.

18l See id.

82|d. at 209.

1835eel7 C.F.R. 230.409 and 17 C.F.R. 240.12b-21.

184 SeeSecurities Act Rule 409, 17 C.F.R. 230.409; Excleafgt Rule 12b-21, 17 CFR 240.12b-21.
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actions, when taken in good faith, should be ptettérom liability. However, the safe harbor
provision should not allow any shield from liakylifor fraudulent or misleading reports.

As described above, the perceived challenges begag and reporting novel data for Scope 3
emissions should decrease over tfff€One possible sunset condition could be the elititina

of the Scope 3 safe harbor after a reasonable nuohlyears in which Scope 1 and Scope 2
emissions data would be reported (allowing forstgnts to use such data in their Scope 3
disclosures). The elimination of the safe harbarld¢@lso be contingent on a certain threshold of
Scope 1 and Scope 2 disclosures being made.

b. Safe harbor for forward-looking statements.

Numerous inquiries in the proposed rule ask whethgaous safe harbors to protect
registrants from liability for forward-looking s&nhents should be integrated as part of the
rule 186 As safe harbors regarding forward-looking statesarre already integrated into
Section 27A of the Securities Act and Section 2. the Exchange Act under the Private
Securities Litigation Reform Act of 19987 it would be unnecessary and redundant to do so.

VIIl. Investors Need Credible Nonfinancial Disclosures tMake Informed Investment
Decisions.

The current proposed rule requires SEC registavatpanies to identify their climate-related
risks that are “reasonably likely to have a matemmgact on the registrant’s business or
consolidated financial statements over the shogtliom, and long-term and describe the actual
and potential impacts of those risks on its stiatbgsiness model, and outlod® The rule is a
great start, but some companies may be hesitaanply. Currently it is mainly foreign
companies that add climate related disclosures, aigiclosures from domestic companies
lagging behind® Without the proposed rule, current market prastieél only continue,
exacerbating the climate crisis, increasing righasure, and keeping investors in the dark.

Although domestic companies may be hesitant to nohiwte related disclosures, there is an
increased demand for the disclosures among bath agid institutional investors. A PWC
survey found that in 2021, 70 percent of assetvegmlth management CEOs were concerned
about physical risks resulting from climate charmgsetark increase from the 39 percent the
survey found in 2016% This percentage figures to increase over the fleextyears as more
institutional and retail investors weigh these sigktheir investment decisions.

An increasing number of investors have begun taicen environmental risks when making
decisions. A study conducted by Harvard Businessd®efound that the perception that
investors do not consider Environmental, Sociadl @overnance planning initiatives when

185 SEC Proposed Rulsupranote 12, at 209.

186 SEC Proposed Rulsyupranote 12, at 91-2, 109.
187 Seel5 U.S.C. § 77z-2 and 15 U.S.C. § 78u-5.
188 SEC Proposed Rulsypranote 12.

89d. at 313.

190|d. at 331.
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making investment decisions is outdat&ddarvard Business Review interviewed 70 senior
executives from Blackrock, Vanguard, and Statee$Strahe world’s three largest asset managers
—and found that ESG initiatives are now almosiagksvat the forefront of their investment
decisions. As stated by Cyrus Taraporevala, thsitRret and CEO of State Street, “ESG issues
have become much more important for us as long-tevestors.” 2 Even if investors are not
focused on impact investing, they are growing iashegly aware of environmental-related risks,
specifically on long term investments where thksigould be much more prevaleft.

The shift to more sustainable investing can beyajakcribed as a function of risk management.
Investors will do what they can to avoid investingssets that will likely result in major losses.
This is why environmental disclosures are paramétuttie future of safer, more sustainable
investing. With this proposed rule, the retail amstitutional investors the SEC protects will be
given the full scope of a company’s environmenit{ profiles before making investment
decisions.

The proposal will also benefit consumers and theeg public. For example, consumers are
increasingly demanding information and assuranuaistheir purchases are as sustainable as
possible, including having minimal carbon footpsiaind impacts on the climate. Mandatory
financial-related climate risk disclosure will mak@ossible for consumer advocacy
organizations, the press, and even other fedeesicags to compile information to inform
consumers of the climate impacts of their purctgaditeanwhile, FOE and other public interest
organizations which are advocating for the refofrir@ancial institutions, fossil fuel companies,
and agro-commodity firms will benefit from disclasmformation to guide our advocacy work,
and inform our public constituencies and the press.

There are always compliance costs associated with binding regulation. However, the
benefits here of reducing exposure to climate-eeldinancial risks will far outweigh any costs.
In addition, the majority of these costs will ligdde incurred up-front, declining over time.
Moreover, without these regulations, companiesdstariose. A study by consulting firm Ernst
and Young found that with the growing importanc&8G investing, domestic companies who
fail to meet investor expectations could risk Igsatcess to the funding provided by capital
marketst®* EY found that most investors want a comprehengie of how companies are
planning for long term environmental risks, but tiasestors note that there is not much of a
connection between the required financial reporéind the nonfinancial reports that are pivotal
to their investment decisio”® EY further notes that the reports that are praviades only

useful if investors find the reports to be creditfeThis will not be possible without more
stringent reporting regulations from the SEC.

PlRobert G. Eccles & Svetlana KlimenKhe Investor RevolutiondARv. Bus. REv. (May-June 2019),
https://hbr.org/2019/05/the-investor-revolution

192 |d

193 Seeid.

194 Mathew NelsonCompanies failing to meet investor expectationsmrironmental, social and governance
(ESG) factors risk losing access to capitarket, EY (July 22, 2020qitps://www.ey.com/en_us/assurance/how-

will-esg-performance-shape-your-future
195 |d

196 Id
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Conclusion

FoE strongly supports the SEC’s efforts to manttatgworthy and comprehensive
environmental risk disclosures in the face of therencreasing material risks posed by climate
change. The SEC must do everything in its poweedoire companies to provide this data to
investors. Principally, we support the proposakstment of Scope 1 and 2 emissions
accounting and disclosure. We urge SEC to strengtheequirements for Scope 3 emissions so
that all large registrants are mandated to rep@stilmportant and significant category. SEC
should also remove the ability for companies té-determine materiality on this crucial point.
The safe harbor for Scope 3 reporting should a¢ésodsrowed so that fraudulent reporting is not
shielded from liability. Finally, there is a criicgap in mandated disclosures related to the risks
created by violating the rights of Indigenous Pesg@nd participating in business activities that
cause or contribute to environmental degradation.
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Index

Specific questions raised in the proposed rulelm®issed on the following designated pages:

10. We define transition risks to include legabiigy, litigation, or reputational risks. Shouldew
provide more examples about these types of riskel8 we require more specific disclosures
about how a registrant assesses and manages Iilaggaldiability, litigation, or reputational
risks that may arise from a registrant’s busingegations, climate mitigation efforts, or
transition activitiesPage: 29-30

24. If a registrant has used carbon offsets or RERsuld we require the registrant to disclose
the role that the offsets or RECs play in its ollestaategy to reduce its net carbon emissions, as
proposed? Should the proposed definitions of cadftsets and RECs be clarified or expanded
in any way? Are there specific considerations abloeituse of carbon offsets or RECs that we
should require to be disclosed in a registrangsussion regarding how climate- related factors
have impacted its strategy, business model, andakt Page: 8-9

28. To the extent that disclosure that incorporatas based on an internal carbon price
constitutes forward-looking information, the PSLR#&fe harbors would apply. Should we adopt
a separate safe harbor for internal carbon pregaBure? If so, what disclosures should such a
safe harbor cover and what should the conditionfebsuch a safe harboPage: 31-32

31. Would the PSLRA forward-looking statement d&ebors provide adequate protection for
the proposed scenario analysis disclosure? Shoelidstead adopt a separate safe harbor for
scenario analysis disclosure? If so, what disckesshould such a safe harbor cover that would
not be covered by the PSLRA safe harbors and witatld the conditions be for such a safe
harbor?Page: 31-32

32. Should we adopt a provision similar to 17 CE2ZR.305(d) that would apply the PSLRA
forward-looking statement safe harbor to forwardkiag statements made in response to
specified climate-related disclosure items, sucpraposed Item 1502 and Item 1505
(concerning targets and goals) of Regulation S8, which proposed items should we
specifically include in the safe harbdPage: 31-32

47. If a registrant has adopted a transition pgaould we require it, when describing the plan, to
disclose, as applicable, how the registrant plamaitigate or adapt to any identified physical
risks, including but not limited to those concemanergy, land, or water use and management,
as proposed? Are there any other aspects or coasares related to the mitigation or adaption
to physical risks that we should specifically regub be disclosed in the description of a
registrant’s transition plarPage: 28-29

51. To the extent that disclosure about a regisgamansition plan constitutes forward- looking
information, the PSLRA safe harbors would applyo8t we adopt a separate safe harbor for
transition plan disclosure? If so, what disclosistesuld such a safe harbor cover and what
should the conditions be for such a safe harPaje: 31-32
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94. Should we require a registrant to disclos&H&5 emissions both in the aggregate, per
scope, and on a disaggregated basis for each tygreenhouse gas that is included in the
Commission’s proposed definition of “greenhouseegdsas proposed? Should we instead
require that a registrant disclose on a disaggeelgaasis only certain greenhouse gases, such as
methane (CH4) or hydrofluorocarbons (HFCs), or dhyse greenhouse gases that are the most
significant to the registrant? Should we requissadgregated disclosure of one or more
constituent greenhouse gases only if a registsapibligated to separately report the individual
gases pursuant to another reporting regime, suttiedSPA’s greenhouse gas reporting regime
or any foreign reporting regime? If so, should \weafy the reporting regime that would trigger
this disclosurePage: 10

96. Should we require a registrant to expressmisgons data in CO2e, as proposed? If not, is
there another common unit of measurement that weldluse? Is it important to designate a
common unit of measurement for GHG COZ2e emissiaite, s proposed, or should we permit
registrants to select and disclose their own unmeasurementRage: 10

101. Should we require a registrant to excludews®gyof purchased or generated offsets when
disclosing its Scope 1, Scope 2, and Scope 3 emsssas proposed? Should we require a
registrant to disclose both a total amount withg ariotal amount without, the use of offsets for
each scope of emission$”age: 8-9

106. Should we require a registrant that is reguicedisclose its Scope 3 emissions to describe
the data sources used to calculate the Scope 3iemgsas proposed? Should we require the
proposed description to include the use of: (i)ssmoins reported by parties in the registrant’s
value chain, and whether such reports were verdraghverified; (ii) data concerning specific
activities, as reported by parties in the regigtsaralue chain; and (iii) data derived from
economic studies, published databases, governraistiss, industry associations, or other
third-party sources outside of a registrant’s valbain, including industry averages of
emissions, activities, or economic data, as prafidgee there other sources of data for Scope 3
emissions the use of which we should specificatyuire to be disclosed? For purposes of our
disclosure requirement, should we exclude or piibtie use of any of the proposed specified
data sources when calculating Scope 3 emissiondfast which onesPage: 8-9

133. Should we provide a safe harbor for Scope i3oms disclosure, as proposed? Is the scope
of the proposed safe harbor clear and approprizae@xample, should the safe harbor apply to
any registrant that provides Scope 3 disclosureyant to the proposed rules, as proposed?
Should we limit the use of the safe harbor to certiasses of registrants or to registrants
meeting certain conditions and, if so, which classeconditions? For example, should we
require the use of a particular methodology focalating and reporting Scope 3 emissions, such
as the PCAF Standard if the registrant is a firgnnostitution, or the GHG Protocol Scope 3
Accounting and Reporting Standard for other tydaggistrants? Should we clarify the scope of
persons covered by the language “by or on behalfrefjistrant” by including language about
outside reviewers retained by the registrant oersth Should we define a “fraudulent statement,”
as proposed? Is the level of diligence requiredHerproposed safe harbae( that the

statement was made or reaffirmed with a reasorsis and disclosed in good faith) the
appropriate standard? Should the safe harbor apmther climate-related disclosures, such as
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Scopes 1 and 2 emissions disclosures, any tangetgaals disclosures in response to proposed
Item 1505 (discussed below), or the financial stegiet metrics disclosures required pursuant to
Proposed Article 14 of Regulation S-X? Should thie diarbor apply indefinitely, or should we
include a sunset provision that would eliminateghte harbor some number of yeaesg( five
years) after the effective date or applicable cammgle date of the rules? Should the safe harbor
sunset after certain conditions are satisfied®,lixhat types of conditions should we consider?
What other approaches should we consitage: 31-32
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